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Court of Appeals of the District of Columbia 

| 

No. 5521. ! 

i 

I 

District of Columbia et al., Appellants, 

vs. 

Edward W. Creecy. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 79321. | 

Edward W. Creecy, Plaintiff, 

vs. 

District of Columbia, Carl N. Eidhammer, Diamond Taxi- 
cab Company, Inc., Independent Taxi Owners’ Associa¬ 
tion, Inc., Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abdve-entitled 
cause, to wit: 

1 Declaration. 

Filed March 3, 1931. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 79321. ! 

Edward W. Creecy, Plaintiff, 
vs. 

District of Columbia, Carl N. Eidhammer, Diamond Taxi- 
cab Company, Inc., Independent Taxi Owners’ Associa¬ 
tion, Inc., Defendants. 

1—5521a 
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The plaintiff, Edward W. Creecy, sues the defendants, 
the District of Columbia, Diamond Taxicab Company, Inc., 
Independent Taxi Owners’ Association, Inc., and Carl N. 
Eidhammer, for that heretofore, on, to wit, the 26th day of 
December, 1930, the plaintiff became and was a passenger 
for hire in a certain public motor cab then being operated 
in the City of Washington, District of Columbia, by the 
defendant Carl X. Eidhammer and by the defendants 
Diamond Taxicab Company, Inc., and Independent Taxi 
Owners’ Association, Inc., through the said Carl X. Eid- 
hammer as their agent, servant and driver; and for that 
said Eidhammer, in conveying plaintiff in said cab to his 
destination in said citv and District, undertook to drive 
said cab from 16th Street to 17th Street by and through a 
certain public alley connecting said streets and lying be¬ 
tween L and M Streets, Xorthwest, in said city and Dis¬ 
trict, which said alley was, with the knowledge and acqui¬ 
escence of the District of Columbia, commonly used by the 
public for passing and repassing between said streets; and 
for that the defendant the District of Columbia had for a 
long period of time, to wit, one month theretofore negli¬ 
gently and knowingly suffered and permitted and at the 
time aforesaid still continued negligently and knowingly 
to suffer and permit a certain dangerous hole or 
2 depression of considerable depth, to wit, seven 
inches, to be and remain in the paved roadway of the 
aforesaid alley; and for that the said driver of said cab 
then and there negligently drove said cab into and the 
wheels thereof through and across said hole or depression 
in such manner that plaintiff was violently thrown forward 
and out of his seat in said cab and seriously and perma¬ 
nently injured, to wit, severe wounds and contusions, a 
serious sprain of his back and a severe shock to his bodily 
and nervous system, and as a result of said injuries plain¬ 
tiff was caused to and did suffer and still continues to suffer 
and will hereafter continue permanently to suffer great and 
excruciating pain and physical discomfort, incapacity and 
inconvenience, and was caused to and did incur and will 
hereafter be obliged to incur large expense for medical care 
and attention on account of his said injuries; all to the dam¬ 
age of the plaintiff in the sum of Twenty Five Thousand 
($25,000) Dollars. 
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Wherefore plaintiff brings this suit and claims damages 
of and from the said defendants and each of t^iem, in the 
sum of Twenty Five Thousand ($25,000) Dollars, besides 
costs of this suit. 

WALTER C. CLEPHANE, 

J. WILMER LATIMER, 
GILBERT L. HALL, 

JULIAN L. LATIMER, 

Attorneys for Plaintiff. 

Plea of the District of Columbia, \ 

Filed March 27, 1931. 

# * • # # # # 

I 

| 

Comes now the District of Columbia, one of the defend¬ 
ants in the above entitled cause, and for a plea t|o the decla¬ 
ration filed herein admits that there is a public alley con¬ 
necting IGth and 17th Streets, N. W., between L and 
3 M Streets, but denies that the said alley was, with 
the knowledge and acquiescence of this defendant, 
commonly used by the public for the passing and repassing 
between said streets. Defendant states that the paid streets 
are used by passenger vehicles in travelling from one 
point to another in the District of Columbia, while alleys 
are used almost exclusively by commercial vehicles desir¬ 
ing to obtain access to the rear of the buildings pbutting on 
said alley and for vehicles used in the collection of refuse 
from the rear of buildings abutting on said alley. This de¬ 
fendant denies that for a long period of time, or for any 
time, it suffered or permitted any hole or depression to be 
or remain in the paved roadway of the aforesaid alley. 

Defendant has no knowledge or information Sufficient to 
form a belief as to the injuries received by the plaintiff and 
the other allegations of fact contained in the said declara¬ 
tion. Defendant denies every fact alleged in phe declara¬ 
tion not herein admitted. 

For a further plea to the declaration thisj defendant 
states that any injuries sustained by the plaintiff were due 
to the negligence of the plaintiff himself in directing or per¬ 
mitting the driver of the taxicab to proceed through an 
alleyway without protest when the streets and highways 
constructed and maintained for the passageway! of passen¬ 
ger vehicles were open to the driver of the taxicab, and, 
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also any injuries sustained by the plaintiff were caused by 
the negligent and careless operation of the taxicab by the 
driver thereof in operating said taxicab through an alley, 
as alleged in said declaration, at a greater rate of speed 
than seven miles per hour which is prohibited by Article 
IV, Section 5, Paragraph (e) of the Traffic Regulations, 
which provides: 

4 “(e) No vehicle shall be driven in any alley faster 

than 7 miles per hour. No vehicle shall emerge from 
an alley, garage, stable area, or any place of business 
faster than 3 miles an hour and must stop before crossing 
the sidewalk.” 

WILLIAM W. BRIDE, 

Corporation Counsel, D. C.; 

W„ 

R. E. LYNCH, 

Assistant Corporation Counsel, D. C., 

Attorneys for the Defendant 

The District of Columbia. 

Plea of Independent Taxi Oicners Association. 

Filed March 27,1931. 


#***#*# 


Now comes the defendant, Independent Taxi Owners 
Association, and for plea to the declaration filed in the 
above-entitled cause, denies that it in connection with 
Carl N. Eidhammer, Diamond Taxi Cab Co., and the Dis¬ 
trict of Columbia was guilty of any negligence whatso¬ 
ever, or that this defendant owned, operated, managed, or 
controlled the taxicab in question, or that the said Carl 
N. Eidhammer was its agent, servant, or driver, or that it 
caused said cab to be driven through any public alley in 
the District of Columbia, or that it negligently caused said 
cab to be driven across and into said hole, thereby violently 
throwing the plaintiff out of his seat and injuring said 
plaintiff. 

For second plea to said declaration this defendant says 
there is no such organization as Diamond Taxicab Com¬ 
pany, Inc., that said name is purely a trade name, and that 
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service of process in this case was had upon the officers of 
the defendant, Independent Taxi Owners Association. 

ALFRED D. SMITH, 

Attorney for Independent Taxi Owners Asso’n. 

I 

5 .Joinder in Issue. 


Filed April 20,1931. 

i 

* * * * * # # 

The plaintiff joins issue upon the plea of the defendant 
District of Columbia. 

WALTER C. CLEPHANE. 

J. WILMER LATIMER. 
GILBERT L. HALL. 

JULIAN L. LATlilER, Jr. 

I 

Motion of Plaintiff to Advance Trial. 

Filed April 20, 1931. | 


Conies now the plaintiff by his attorneys and moves the 
Court to advance this case for trial upon a day prior to 
the suspension of trials of the actions at law for the sum¬ 
mer recess, and as grounds therefor says, that he is in the 
eighty-fifth year of his age and in such physical condition 
as to make it doubtful whether he would be living for a 
trial if the case had to take its regular placp upon the 
trial calendar, as will more fully appear from the affidavits 
attached hereto and made part hereof. 

WALTER C. CLEPHANE. 

J. WILMER LATIMER. 

GILBERT L. HALL. 

JULIAN L. LATIMER, Je. 

Service of copies of the foregoing motion arid attached 
statement of points or propositions of law acknowledged 
this 20th dav of April, 1931. 

R. E. LYNCH, 

Attorney for District of Columbia. 

ALFRED D. SMITH, 

Attorney for Independent Taxi 
Owners Association, Inc. 
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6 Affidavit of Plaintiff in Support of Motion to 

Advance. 

**#*#* * 

District of Columbia, ss: 

Edward W. Greecy, being first duly sworn, on oath de¬ 
poses and says: he is the plaintiff in the above-entitled suit 
and was eighty-four years of age on the 14th day of Novem¬ 
ber, 1930. Prior to the 26th of December, 1930, when he 
sustained severe physical injuries and shock in the man¬ 
ner and under the circumstances set forth in the declaration 
herein, affiant was in good health for one of his advanced 
years and able to no out and about his usual business and 
pleasures without assistance, but since said injuries were 
sustained he has been and still is an invalid. For some time 
after he received said injuries he was confined to his bed, 
both at his own home and at the Naval Hospital, and he 
is at this time confined to his apartment except upon occa¬ 
sions when he is able to go to the cafe in the same apart¬ 
ment house for his meals. He is able to walk around the 
apartment and in the apartment house with considerable 
effort. He has been unable to go out of the apartment 
house except on 3 occasions for short automobile rides but 
upon returning therefrom he suffered such pain from the 
injuries to his back that he feels he is unable to make this 
unusual effort. 

EDWARD W. CREECY. 

Subscribed and sworn to before me this 17 day of April 
1931. 

[seal.] ANNA G. JONES, 

Notary Public, D. C. 

7 Affidavit of Dr. Edward E. Morse in Support of 

Plaintiff’s Motioyi to Advance. 

##••*«# 


District of Columbia, ss: 

Edward E. Morse, being first duly sworn, on oath de¬ 
poses and says: that he is a practising physician in the 
City of Washington, District of Columbia, and has been 
such for many years last past; that prior to the injuries 
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which Edward W. Creecy, the plaintiff in the above-entitled 
suit, sustained on Decemebr 26, 1930, and ever since, ex¬ 
cept as stated below, affiant has been the physician of the 
said plaintiff; that immediately following said injuries 
plaintiff was confined to bed for a period of ten days at 
his home and affiant was in attendance upon! him; that 
during this time he was unable to turn over or pull him¬ 
self up in bed; that at the end of said ten days sjjiid plaintiff 
was removed by ambulance to the Naval Hospital upon 
affiant’s advice. The injuries sustained by the plaintiff in 
the accident referred to consisted of back sprain, bruises 
and a very severe shock. He is still suffering from the back 
sprain and shock and in my opinion will never fully re¬ 
cover therefrom. The plaintiff remained at the said hos¬ 
pital for a period of six weeks, during which time he was 
under the care of the hospital physicians, bujt since Ins 
return to his apartment affiant has seen him upon several 
occasions though there is little that a physician is able 
to do for him; the plaintiff is an aged man bjut prior to 
the aforesaid injuries he was in good health for one of 
his age and able to and did go about the city and attend 
to his ordinary affairs, including a daily visit to the Club 
of which he was a member. He then required! no attend¬ 
ants, had a good appetite and seemed well. H;e is now a 
semi-invalid and affiant believes it to be very uncertain 
whether plaintiff would live for a trial of this case if it 
should be deferred verv long. 

EDWARD E. MORSE, M. D. 

| 

8 Subscribed and sworn to before me this 17th day 

of April 1931. 

[seal.] ELLA BECKER, 

Notary Public, D. C. 

Statement in Lieu of Points or Propositions of Law 
Accompanying Motion to Advance. \ 

i 

* * # * # * * 


i 
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The present motion is addressed to the sound discretion 
of the Court and involves no points or propositions of law, 
and no authorities are relied on in support thereof. 

WALTER C. CLEPHANE, 

J. WILMER LATIMER, 

GILBERT L. HALL, 

JULIAN L. LATIMER, Jr., 

Attorneys for Plaintiff. 


* 


Notice. 

# * * 


To William W. Bride, Esq., Robert E. Lynch, Esq., 

Attorneys for Defendant District of Columbia: 

* 

Alfred D. Smith, Esq., 

Attorney for Independent Taxi 
Owners Association, Inc.: 

Please take notice that the attached Motion, supporting 
Affidavits and Statement in lieu of points and propositions 
will be filed on Monday, the 20th day of April, 1931. The 
rules of court require that, if you oppose the granting of 
said motion vou shall within five da vs from the date of 
the service of said motion upon you, or such further time 
as the said court may grant, or as the parties hereto may 
agree upon, file in reply with the clerk of said court, a 
statement of the points and authorities upon which you 
rely, and serve a copy thereof upon the undersigned 
9 attornevs for plaintiff. 

WALTER C. CLEPHANE. 

J. WILMER LATIMER, 
i GILBERT L. HALL. 

JULIAN L. LATIMER, Jr. 

Reply Statement of District of Columbia in Opposition to 

Motion. 

Filed April 22, 1931. 

••**##**:* 

Comes now the defendant, District of Columbia, and in 
reply to the motion of plaintiff to advance the trial objects 
to the same on the following grounds: 
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1. The plea of the District of Columbia was filed on 

March 27, 1931, and joinder of issue was not filed until 
April 20, 1931. j 

2. It does not appear from the affidavit of tjie plaintiff 
or his physician that there is any real danger of the plain¬ 
tiff's death prior to the Fall Term of Coui't. 

3. The plaintiff sustained the alleged injuries on the 26th 

day of December, 1930, and according to the affidavit of 
Dr. Morse left the hospital during the early pajrt of Feb¬ 
ruary, 1931. | 

4. From the affidavit of Dr. Morse it is apparent the 
plaintiff has only received casual medical treatjment since 
the early part of February, 1931. 

5. No sufficient reason has been shown for ! advancing 
this case for trial and displacing others that have been 
waiting for a long period of time. 

WILLIAM W. BR^DE, 

R. E. LYNCH, 

Attorneys for Defendant 

District of Columbia. 

Copv acknowledged this 22d dav of April, 1931. 

CLEPHANE & LATIMER, | 

Attys. for Plff. j 

10 Memorandum. 

| 

April 23, 1931.—Motion to Advance Cause for Hearing 
granted. 

Plea of Carl N. Eidhammer. 

Filed May 4, 1931. j 

* * # # * # j * 

I 

The defendant, Carl N. Eidhammer, for plea to the dec¬ 
laration in the above-entitled cause, denies thatj he is em¬ 
ployed by the Diamond Cab Company, Inc., orj the Inde¬ 
pendent Taxi Owners Association, or that lip is their 
agent, servant, or driver; but states the facts to be: that 
on the day in question he was driving a taxicab through 
the public alley, as set forth in said declaration, that he 
was driving said cab in a careful and pruderit manner, 
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and at a very moderate rate of speed: that he had no 
knowledge of the existence of any hole in the pavement, 
it having rained and the hole being filled with water, and 
this trip occurring at night, and the alley not being well 
lighted, and through no fault of his or any negligence on 
the part of said driver, one of the wheels of said cab 
dropped into said depression. 

! ALFRED D. SMITH, 

Attorney for Defendant 

Carl N. Eidhammer. 

Joinder in Issue upon Plea of Eidhammer. 

Filed May 9, 1931. 

######* 

The plaintiff joins issue upon the plea of the defendant 
Carl X. Eidhammer. 

WALTER C. CLEPHANE. 

J. WILMER LATIMER. 
GILBERT L. HALL. 

JULIAN L. LATIMER, Jr. 

11 Notice of Trial. 

******* 

To Alfred D. Smith, Esq., Attorney for Defendant Carl N. 
Eidhammer: 

Please take notice that the above-captioned case will be 
for trial at the next term of the Court, or at such earlier 
time as mav be set therefor by the Court. 

WALTER C. CLEPHANE, 

J. WILMER LATIMER, 

C., 

GILBERT L. HALL, 

C-, 

JULIAN L. LATIMER, Jr., 

Attorneys for Plaintiff. 

Note of Issue. 

The title of the action is as above stated. 

The names of the attorneys are as follows: 

For the plaintiff: Walter C. Clephane, J. Wilmer Lati¬ 
mer, Gilbert L. Hall, Julian L. Latimer, Jr. 
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For tlie Defendant District of Columbia: William W. 
Bride, Robert E. Lynch. j 

For the Defendant Carl N. Eidhammer: Alfred D. Smith. 

For the Defendant Independent Taxi Owners Associa¬ 
tion, Inc.: Alfred D. Smith. 

The last pleading was filed May 9th, 1931. 

Memoranda. 

June 3, 1931.—Jury sworn and respited from day to day 
to and including June 5, 1931. 

June 5, 1931.—Trial resumed, prayers filed, yerdict for 
plaintiff for $3000.00. 

12 Motion of the District of Columbia for a \New Trial. 

Filed June 9, 1931. | 

* * ♦ * # # ! # 

i 

Comes now the defendant, the District of Columbia, and 
moves the Court to set aside the verdict heretofore re¬ 
turned on the 5th day of June, 1931, and grant k new trial 
in the above cause for the following reasons: 

1. Because the verdict is contrarv to the evidence. 

• • J 1 

2. Because the verdict is contrary to the weight of the 
evidence. 

3. Because the Court erred in admitting testimony over 
the objection of this defendant. 

4. The Court erred in excluding testimony oyer the ob¬ 
jection of this defendant. 

5. The amount of the verdict was excessive. | 

6. Because the evidence showed that the proximate cause 
of the accident was the negligence of the defendant, Eid¬ 
hammer, in the operation of the taxicab. 

7. Because there was a variance between the allegations 
of the declaration and the proof. 

8. The Court erred in denying the motion of tjiis defend¬ 
ant to withdraw a juror and continue the case £}t the close 
of the plaintiff’s testimony. 

9. The Court erred in denying the motion of tjiis defend¬ 
ant to withdraw a juror and continue the case at the close 
of the entire case. 


i 
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10. The Court erred in refusing to grant the motion of 
this defendant for a directed verdict at the close of the 
plaintiff’s testimony. 

11. The Court erred in refusing to grant the motion of 
this defendant for a directed verdict at the close of the 

entire case. 

13 12. The Court erred in granting instructions No. 

one, two, three, four, five, six, seven and eight on 
behalf of the plaintiff and in denying instructions No. one 
and five on behalf of the defendant, and in granting in¬ 
struction No. one on behalf of the defendant, Eidhammer. 

13. The Courts erred in admitting in evidence the Police 
Incidental Book. 

14. The Court erred in admitting evidence of subsequent 
repairs. 

15. The Court erred in admission of testimony relative 
to the accumulation of ice and the alleged dangerous de¬ 
pression caused by the accumulation of ice, or the alleged 
depression in the accumulation of ice. 

WILLIAM W. BRIDE, 
Corporation Counsel, D. C.; 

R. E. LYNCH, 

Assistant Corporation Counsel, D. C., 

Attorneys for the Defendant 
the District of Columbia. 

To Messrs. Clephane, Latimer and Hall, 

1512 H Street N. W., 

Washington. D. C.: 

Please take notice that the foregoing motion will be cal¬ 
endared for hearing on Tuesday, June 16th, 1931 at ten 

o’clock A. M. or as soon thereafter as counsel mav be 

* 

heard. 

WILLIAM W. BRIDE, 
Corporation Counsel, D. C.; 

R. E. LYNCH, 

Assistant Corporation Counsel. D. C.. 
Attorneys for the District of Columbia. 

Service acknowledged this 9th dav of June, 1931. 
JULIAN L. LATIMER, Jr., ' 

Attorney for Plaintiff. 
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14 Motion of Carl N. Eidhammer for a New Trial. 

i 

Filed June 11, 1931. 

I 

i 

• # * * * # i # 

I 

Comes now the defendant, Carl N. Eidhalmmer, and 
moves the Court to set aside the verdict heretofore returned 
on the otli day of June, 1931, and grant a new Itrial in the 
above-entitled cause for the following reasons: j 

1. Because the verdict is contrary to the evidence. 

2. Because the verdict is contrary to the weight of the 

evidence. j 

3. Because the Court erred in admitting testimony over 

the objection of this defendant. i 

4. Because the evidence showed that the proximate cause 
of the accident was the negligence of the defendant, District 
of Columbia, in failing to keep pavement in reasonably safe 
condition. 

5. Because there was a variance between the 'allegations 
of the declaration and the proof. 

6. Because the Court erred in denying the motion of this 
defendant to withdraw a juror and continue the lease at the 
close of the plaintiff’s testimony. 

ALFRED D. SMlfTH, 

Attorney for Defendant Carl N. Eidliammer. 

Messrs. Clephane, Latimer and Hall, j 

1512 II Street N. W., j 

Washington, D. C.: 

Please take notice that the foregoing motion jvill be cal¬ 
endared for hearing on Tuesday, June 16, 1931, at 10:00 
o’clock A. M. or as soon thereafter as counsel may be 
heard. 

ALFRED D. SMITH, 

Attorney for Defendant Carl N. Eidliammer. 

• I 

Service acknowledged this 10th dav of .June, 1|931. 

WALTER C. CLEPHANE, 

J. WILMER LATIMER, 

c., ! 

GILBERT L. HALL, 

c., i 

Attorneys for Plaintiff. 




14 


DISTRICT OF COLUMBIA ET AL. VS. 


15 Supreme Court of the District of Columbia. 

Wednesday, July 1, 1931. 

Sessions resumed pursuant to adjournments. 

Hon. Jennings Bailey, Joseph W. Cox, Justices, pre¬ 
siding. 


• *••••• 

Upon consideration of the motion filed herein to set aside 
verdict and for a new trial the same having been heretofore 
argued and submitted to the court it is ordered that said 
motions be and the same are lierebv each and severallv 

* V 

overruled and judgment on verdict is ordered. 

Wherefore, it is considered that plaintiff recover of de¬ 
fendants the sum of Three Thousand Dollars ($3000.00) 
with interest thereon until paid, together with costs of suit 
to be taxed bv the clerk and have execution thereof. 

COX, 

Justice. 

Memoranda. 

July 10, 1931.—Appeal noted by defendants District of 
Columbia and Carl N. Eidhammer. Undertaking for costs 
fixed at $100, or $50 deposit in lieu thereof, and superse¬ 
deas fixed at $4000, as to defendant Eidhammer. 

July 20, 1931.—$50 deposited in lieu of undertaking on 
appeal by defendant Eidhammer. 

July 30, 1931 i—Proposed Bill of Exceptions filed. 

Bill of Exceptions submitted. 

16 Assignment of Errors. 

Filed July 30, 1931. 

• •••*** 


Come now the defendants, the District of Columbia and 
Carl N. Eidhammer, and assign as errors committed by the 
trial court the following: 

1. In permitting the deposition of the plaintiff to be 
taken and read in evidence. 

2. In permitting the witness Morse to testify to state¬ 
ments made to him by the plaintiff. 
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3. In admitting testimony of Dr. Morse as toj the condi¬ 
tion of the plaintiff on the day of the trial. | 

4. In overruling the motion of the defendants to with¬ 

draw a juror and continue the case during the examination 
of the witness Nymark. j 

5. In admitting the testimony of the witness Stone as to 
the alleged condition of the alley prior to the date of the 
accident. 

6. Failure to strike out the testimony of tl}e witness 

Stone as to the alleged condition of the alley and hole 
therein. j 

7. In admitting the testimony of the witness Stone as to 

the length of time the alleged depression remained in the 

allev after the date of the accident. 

•/ 

8. In admitting the testimony of the witness j Stone on 
redirect examination as to when he first observed the con¬ 
dition of the alley. 

9. In admitting the testimony of the witness j Stone as 
to the description of the alleged hole and the accumulation 
of water in the alley. 

10. In denying the motion to strike out the entire testi¬ 
mony of the witness Stone. j 

11. In receiving the testimony of the witness Cook 
17 as to the water and ice in the alley. 

12. In denying the motion to strike out fhe testi¬ 
mony of the witness Cook concerning the presence jof water, 
ice and ruts in the allev. 

* m I 

13. In receiving the testimony of the witness Cook as to 

C 1 

the statement made to police officers of the condition of the 
ice in the allev. 

•/ I 

14. In receiving the testimony of the witness Cbok as to 

repairs made in the alley. 

15. In permitting the plaintiff’s counsel to ask leading 
questions of the witness Cook. 

16. In admitting in evidence the testimony of repairs to 
the alley in question. 

17. In failure to strike out the entire testimony of the 
witness Cook. 

18. In admitting the testimony of the witness Redman 

as to the presence of ice in the alley and the accumulation 
of water. i 

19. In admitting the testimony of the witness Redman 
relative to a leak in the water main in the alley. 
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20. In admitting the testimony of the witness Redman 

on redirect examination relative to the hole caused bv leak- 

•» 

ing water. 

21. In denving the motion to strike out the entire testi- 
mony of the witness Redman. 

22. In admitting the testimony of the plaintiff wherein 
he characterized his injuries and suffering. 

23. In permitting the plaintiff to testify as to the alleged 
injuries to his head. 

24. In failing to grant defendants’ motion to withdraw a 
juror and continue the case by reason of the admis- 

18 sion of evidence of subsequent repairs. 

25. In admitting in evidence the testimony of the 
witness Lanham and the records of the Water Department. 

26. In permitting the method of examination of the wit¬ 
ness Lanham. 

27. In admitting in evidence the regulations of the 
Metropolitan Police Department. 

28. In denying the motion to withdraw a juror and con¬ 
tinue the case made during the examination of the witness 
Rov. 

29. In receiving the testimony of the witness Lanham 
relative to repairs to the water main. 

30. In overruling the motions of the defendants for a 
directed verdict at the close of the plaintiff’s case. 

31. Tn overruling the motion of the defendants for a di¬ 
rected verdict at the close of the entire case. 

32. In failing to withdraw a juror and continue the case 
after admitting in evidence the testimony pertaining to 
insurance and protection relating to the defendant. Eid- 
hammer. 

33. In receiving in evidence the testimony of the witness 
Eidhammer concerning an insurance fund by which he ob¬ 
tained protection as a member of the Independent Taxi 
Owners’ Association, Inc. from actions growing out of acci¬ 
dents to his cab. 

34. Tn admitting the testimonv of the witness Davis re- 
garding insurance features or the sinking fund of the Inde¬ 
pendent Taxi Owners’ Association, Inc. 

35. In admitting evidence of the money paid by the de¬ 
fendant, Eidhammer, to the Diamond Taxicab Company 
and the Independent Taxi Owners’ Association Inc. 

36. In admitting the testimony of the witness Davis 
relative to the purpose and use of the sinking fund. 
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37. In permitting the plaintiff’s counsel to cross 

19 examine the witness Breen concerning; the identity 
and duties of one Dawson. 

38. In permitting the cross examination of the witness 
Phelps relative to police rules and discipline. j 

39. In permitting the cross examination of! the witness 
Phelps concerning the water main leak and repairs to the 
same. 

40. In admitting in evidence the report of the accident 
appearing in the Metropolitan Police Incidental Book. 

41. In receiving in evidence the weather repoirt. 

42. In overruling the motion to withdraw ja juror and 
continue the case at the close of the entire testimony. 

43. In refusing to grant Instructions 1 and |5 offered on 

behalf of the District of Columbia. ; 

44. In granting Instructions on behalf of the plaintiff, 
Nos. 1 to 9 consecutively. 

45. In requiring the jury to further consider the case 
after it had returned its verdict. 

46. In requiring the jury to consider the Case without 
furnishing the members of the jurv their lunch! 

WILLIAM W. BRIDE, 
Corporation Counsel, J). C.; 

R. E. LYNCH, | 

Assistant Corporation Counsel, D. C., 

Attorneys for Defendant 
the District of Columbia. 

A. D. SMITH, 

L., [ 

Attorney for Defendant Carl N. Eidhammer. 

j 

Service of copy of the foregoing Assignment of Errors 
acknowledged this 30th dav of Julv, 1931. 

CLEPHANE & LATIMER, 

Attorneys fof Plaintiff. 

20 Stipulation. 

Filed August 7, 1931. 

* * * # # # # 

It is hereby stipulated by and between the respective 
parties hereto, through their counsel, that all exhibits of- 


2—5521a 
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fered in evidence in the trial of the case in the Supreme 
Court of the District of Columbia may be used in the argu¬ 
ment of the said case in the Court of Appeals of the District 
of Columbia, and that the said exhibits shall, if possible, be 
also incorporated in the record. 

CLEPHAXE & LATIMER, 

By J. WILMER LATIMER, 

Attorneys for Plaintiff. 
WM. W. BRIDE, 

L., 

R. E. LYNCH, 

Attorneys for the District of Columbia. 

A. D. SMITH, 

L., 

Attorney for Carl N. Eidhammer. 

Supreme Court of the District of Columbia. 

Thursday, October 8,1931. 

Sessions resumed pursuant to adjournments. 

Hon. Chief Justice Alfred A. Wheat, Jennings Bailey, 
Jesse C. Adkins, Peyton Gordon, Joseph W. Cox, Justices, 
presiding. 

**#*•* • 

The Bill of Exceptions taken at the trial of this cause and 
heretofore submitted to the Court is this day signed and 
made a part of the record, nunc pro tunc. 

COX, 

Justice. 

21 Designation of Record. 

Filed July 30,1931. 

* * * # * * * 

Corner now the defendants, District of Columbia, and Carl 
N. Eidhammer, appellants in the above entitled cause, and 
designate the parts of the record which they desire to have 
included in the transcript, said part of the record being 
considered sufficient for a determination of the questions 
raised on appeal. 

1. Declaration. 

2. Plea of the District of Columbia. 

3. Plea of the defendant Eidhammer. 
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4. Plea of the defendant, Independent Taxi Owners’ 
Assn. Inc. 

5. Joinder of issue, notice of trial and note c^f issue. 

6. Motion of plaintiff to advance trial, notice thereof, and 
statement in lieu of points or propositions of lajw in support 
of motion to advance. 

7. Reply of defendant, District of Columbia, in opposi¬ 
tion to motion to advance. 

8. Affidavits of Dr. Morse and plaintiff in support of mo¬ 
tion to advance for trial. 

9. Memo.: Motion to advance granted. 

10. First minute entry (June 3, 1931). 

11. Second minute entry (June 4, 1931). 

12. Third minute entry (June 5, 1931). j 

13. Memo.: Verdict for plaintiff. j 

14. Motion for a new trial on behalf of th$ District of 
Columbia. 

15. Motion for a new trial on behalf of defendant 
Eidhammer. 

22 16. Memo.: Motion for new trial overruled. 

17. Memo.: Judgment of the Court. 

IS. Memo.: Notation of an appeal to the Couft of Appeals 
in open Court by the defendants. 

19. Memo.: Filing of bill of exceptions. 

20. Bill of exceptions (to be furnished). 


21. Assignment of errors. 

22. This designation of record. 

23. Stipulation. 

WILLIAM W. BRIDE, 

R. E. LYNCH, | 

Counsel for District of Columbia. 


A. D. SMITH, 

Counsel for Defendant Eidhammer. 

Service of copy of the foregoing designation of record 
acknowledged this 30th dav of July, 1931. 

CLEPHANE & LATIMER, j 

Attorneys for Plaintiff. 

23 Supreme Court of the District of Coluxpbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 


i 
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numbered from 1 to 22, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of coun¬ 
sel herein filed, copy of which is made part of this transcript, 
in cause No. 79321 at Law, wherein Edward W. Creecy is 
Plaintiff and District of Columbia et al. are Defendants, as 
the same remains upon the files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 15th day of October, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

ALF. G. BUHRMAN, 

Asst. Clerk. 

24 Submitted Julv 30, 1931. 

JAMES M. PROCTOR, 

Justice. 

In the Supreme Court of the District of Columbia. 

Law. No. 79321. 

Edward W. Creecy, Plaintiff, 


vs. 

The District of Columbia, a Municipal Corporation; Carl 
N. Eidhammer, Diamond Taxicab Company, Incorpo¬ 
rated; Independent Taxi Owners’ Association, Incorpo¬ 
rated, Defendants. 

Notice. 

To Messrs. Clephane, Latimer & Hall, 

Attorneys for Plaintiff, 

Wilkins Building, 

Washington, D. C.: 

You will please find herewith a copy of the bill of excep¬ 
tions we are this day filing in the above entitled case in the 
appeal from the judgment entered in the above entitled 
case, and you will please take notice that the bill of excep¬ 
tions will be called to the attention and submitted for the 
Court’s approval on the 29th day of August, 1931, at ten 
o’clock A. M., or as soon thereafter as counsel may be 
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heard, for the purpose of having the same signed and sealed 
by the court. 

WILLIAM W. BRIDE, 

R. E. LYNCH 

Attorneys for the District of Columbia. 

A. D. SMITH, | 

Attorney for Carl N. Eidliammer. 

Acknowledgment of this notice and a copy of the bill of 
exceptions this 30th dav of July, 1931. 

CLEPHANE & LATIMER, 

Attorneys for Plaintiff. 

I 

25 In the Supreme Court of the District of Columbia, 

Holding a Law Court. 

Law. No. 79321. 

Edward W. Creecy, Plaintiff, ! 

vs. 

The District of Columbia, a Municipal Corporation; Carl 
N. Eidhammer, Diamond Taxicab Compahy, Incorpo¬ 
rated; Independent Taxi Owners’ Association, Incorpo¬ 
rated, Defendants. 

I 

Bill of Exceptions. 

Be it remembered that at the trial of this case before Mr. 
Justice Cox and a jury, duly empaneled and Sworn to try 
the issues herein, which trial began on the 3rd day of June, 
1931, and thereafter was further proceeded with, the here¬ 
after recited proceedings were had and evidence given or 
offered, all before the jury retired to considei[ its verdict, 
namely: 

Before any witnesses were called, counsel for the plain¬ 
tiff advised the Court that the plaintiff was inlhe hospital 
and would be unable to appear, personally, in Court, and re¬ 
quested that he be given permission to take his deposition 
after 3:00 P. M. on the day on which the trial started. 
Counsel for the defendants objected to such proceedings on 
the ground that the case had only been filed a few months, 
and the accident happened on the 26th day of December, 
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1930, and it would be prejudicial to the District of Columbia 
not to have the plaintiff present in Court, but to submit his 
testimony by deposition; and no necessity was shown to dis¬ 
pose of the case at this time, in view of the fact that it had 
been pending for such a short period. Similar objection 
was interposed by counsel for defendant Eidhammer. 
26 The Court overruled the said objections and granted 
permission to take the deposition of the plaintiff that 
same day, and an exception was reserved. 

Edward E. Morse, a witness produced by the plaintiff in 
order to maintain the issue on his part joined, being first 
duly sworn, testified on direct examination in substance as 
follows: 

That he has been a physician engaged in general practice 
in the District of Columbia since 1893, and has known the 
plaintiff possibly eight years, during which period he has 
known him only through professional relations; that he has 
been his physician during this time, and plaintiff has con¬ 
tinued to be a patient of his up to the present time. 
Plaintiff is eighty-four or eighty-five years of age, and 
prior to December 26, 1930, his physical condition was 
remarkably good; that he was able to go out, attend to 
his affairs and visit his club; that his physical condition was 
very good; that he did not require an attendant when he 
went out. Prior to December 26, 1930, plaintiff always 
came to his office, and his last visit to his office was ap¬ 
proximately three months prior to December 26, 1930. 
That he never saw him in his home, and does not recall that 
he ever met him on the street. That on the evening of De¬ 
cember 26th, plaintiff came to his office, at which time he 
was brought in by a taxi man and seemed to be in great 
distress, and witness examined him and found that he had 
been very badly shaken up. Whereupon the witness volun¬ 
teered “He said that his back was broken and he-”; 

whereupon counsel for the defendants moved to strike out 
the testimony of the witness purporting to give the state¬ 
ment made to him by Colonel Creecy. The Court over¬ 
ruled the said objection and exception was reserved by both 
defendants. Plaintiff complained a great deal of pain up 
and down his back; that that he was suffering from pain, 
nervous and had an agitated pulse. He was perfectly 
coherent and calm in what he said. That is, he told a per- 
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fectly straight story. The plaintiff is a long, tall, 
27 thin, bony man. I could not make a very careful ex¬ 
amination because he was suffering “excruciatingly. 
Every time witness attempted to turn him or| to examine 
him as he wanted to plaintiff was in so much pain that he 
could not make a thorough examination and ^witness felt 
that the best thing to do was to get him home oif somewhere 
where he could be properly looked after”. I examined his 
vertebra} and it was painful to the patient. Witness could 
not find that any one spot was more painful titan another, 
and the physical examination of him disclosed that pri¬ 
marily his trouble was in his back; that witness took him 
to his home and put him to bed. That the plaintiff could 
walk; when he was taken to his home at the Brighton in Cal. 
St. he was supported by the witness and the taxi driver. 
When he was taken home he was put to bed. That he could 
not make out any fractures or dislocations. Hie gave him 
medicine to relieve his pain. That he could not turn over in 
bed, and when he got up it was with the greatest pain. That 
he remained in bed for ten days and did not improve; after 
which time lie was taken by ambulance to the Naval Hospital 
and after a thorough examination there it was I found that 
there were no fractures and no dislocations. That it was a 
matter, largely, of sprain. He sprained his back. That the 
plaintiff is an old man and the bone in the back lias a carti¬ 
lage between each of the vertebrae in the back and it gradu¬ 
ally gets stiff with age, and that subjecting an old man like 
the plaintiff to an injury like that is not only vqry painful, 
but patient may not be able to move his legs. Allj the motive 
power comes thru the spine. That he had to reihain at the 
Naval Hospital for about six weeks when he was discharged. 
That he did not treat him while he was at the Npval Hospi¬ 
tal, but did go to see him. That plaintiff retujned to his 
apartment from the Hospital and witness continued to see 
him professionally but not very often. He Went to see 
just how he was getting along. That it was a hopeless case 
and that the Doctor can expect a certain amount of improve¬ 
ment and after that, not any more. That he will never be 
as well as he was before the accident. That he was ad¬ 
mitted to the Naval Hospital on the 6th day cif January 
1931 and remained there until the 18th day oil February 
1931, and reentered the hospital on the 7th day of May 1931 
and is at the hospital at the present time (June 3rd). That 
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on February 18th he was able, with assistance, to be dressed 
and assisted in to the couch into the sitting room where he 
spent most of his time. That the plaintiff complained 
28 constantly of his back. He was able to leave his 
apartment occasionally and go down in the elevator 
to the cafe of the hotel. That the plaintiff returned to the 
hospital in May “because he was constantly in pain and felt 
that if he could have the hospital treatment again he might 
be at least temporarily relieved.” That the witness saw 
him on the day on which he testified; that the plaintiff was 
gradually failing and his appetite is gone. That when the 
witness saw the plaintiff the day on which he was testifying 
he did not examine him. But. over objection on behalf of 
both defendants, witness testified that he could not safely 
be brought into Court, it would be exceedingly dangerous. 
Counsel for defendants moved to strike the witness’s an¬ 
swer but the Court overruled said motion and an exception 
was noted. That at the time the plaintiff was brought to his 
office on the night of the injury, the only thing that he was 
suffering from was a pain in his back. That lie did not 
notice anv bruises or contusions on his bodv; that he ex- 
amined him all over and made a full examination from 
head to foot, and the only evidence of injury he found was 
the back sprains and pains there. That in his opinion the 
plaintiff will not recover from the injuries sustained to his 
back. That the witness’ charges for medical services were 
between $75 and $100. 

On cross examination by counsel for the District of 

Columbia, the witness testified that he did not have his 

records with him which would show the correct amount of 

his bill, and that he knew he was coming to Court to testify. 

That between the 18th dav of February and the 7th dav of 

• * •- 

May, 1931, while the plaintiff was at his home in Brighton 
Apartments, the witness visited him approximately six 
times professionally. That he has never eaten any meals 
with the plaintiff. That when a person arrives at the age 
of eighty-four or eighty-five years, irrespective of any in¬ 
juries received, they start failing and they have the in¬ 
firmities of age, and have difficulties in getting around. 
That the pain has not continued with the same intensity 
from the date of the accident to the present time; that 
plaintiff has had treatment for the pain, and that he has 
never known a person to remain still. That he advised 
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plaintiff to remain as quiet as he could, but a man 
29 won’t lie in bed all the time and be perfectly quiet, 
because after all a man’s body is to some extent his 
master. “That on the two or three occasions witness has 
seen plaintiff at the hospital since May 7,1931, lie has been 
in bed. When witness went to the hospital today it was to 
brine: plaintiff to court if he could.” That thq physician 
who is treating him at the Naval Hospital is Dr. Cottle. 

On redirect examination the witness testified that it was 
not usual for an old person to have excruciating ipain in the 
absence of some direct cause. 

Arthur Dearing, a witness produced by the plaintiff in 
order to maintain the issue on his part joined, Jbeing first 
duly sworn, testified on direct examination in substance as 
follows: 

That he is a medical officer in the United States Navv 

I " 

with the rank of Lieutenant Commander, having been con¬ 
nected with the Navy since 1917, since which dgte he has 
been a physician. That he is First Assistant onjthe Surgi¬ 
cal Service of the Naval Hospital in Washington and that 
he first saw plaintiff, who is approximately jeighty-five 
years of age, on January 6, 1931, and last sawlhim about 
two hours before on the day on which his testimony is 
given. That Commander Cottle had the actual <?are of the 
plaintiff upon his admission to the hospital on January 6, 
1931. That Commander Cottle is now in New jYork City 
on leave. Witness saw plaintiff probably each! day from 
January 6th for a period of one week, at which time Com¬ 
mander Cottle returned to the hospital and witness did not 
see the plaintiff professionally after that date, j On Janu¬ 
ary 6th plaintiff complained of severe pain in the lower 
part of his back and he was in pain when it was[ necessary 
to move him in any way and his general physical condition 
was that of a man of his years. For approxiUiately one 
week from January 6, 1931 he remained in ijed at the 
hospital and then began getting up gradually for Increasing 
periods of time. He remained at the hospital oin the first 
occasion until approximately February 15th. That wit¬ 
ness did not see him at or about the time he left the hos¬ 
pital about February 15th and does not remembef how long 
prior to that date that he last saw him; from what he saw 
and what he learned from Doctor Cottle plaintiff’s condi- 
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tion had improved while he was at the hospital. He 
30 later returned to the hospital in the early part of 
May, but witness did not see or treat him until Doc¬ 
tor Cottle left the hospital to go on leave within a few days 
of the date of his giving his testimony and Doctor Cottle 
asked the witness to look after the plaintiff during his 
absence. That during the last few days he has seen him 
once and sometimes twice each day and that plaintiff 
spends most of his time in bed but gets up and rides around 
in a wheel chair and walks about in his room. That his 
condition is considerably improved at the present time in 
comparison with his condition when he was first admitted 
to the hospital and he does not appear to suffer as much 
pain and plaintiff stated himself he feels he is better. 
Plaintiff says he still suffers pain, “writhes and grimaces. 
When moved or asked to move he will hold on to his back 
and when he gets up he holds himself rigid to prevent any 
movement of his back’’ and when he moves about he has 
pain in his back. “Asked whether plaintiff could safely be 
brought into court to attend trial and testify, witness said 
‘I think that possible; the trip to the court would have 
to be made on a stretcher and would undoubtedly delay his 
recovery to some extent.’ ’’ That plaintiff could be brought 
into court, but the trip would undoubtedly delay his re¬ 
covery to some extent. That plaintiff has a spine of a man 
eighty years of age which probably will always cause him 
trouble the rest of his life and the trouble will result from 
the injury to the spine of an eighty year old man, which 
cannot stand injury. That a young man could stand a 
great deal more strain than a person eighty years of age. 
That the plaintiff is now able to get out of the bed and care 
for himself more or less and could leave the hospital, but 
would require either an attendant at home or some invalid 
institution where he could have an attendant. 

On cross-examination by counsel for the District of 
Columbia, witness testified that he diagnosed plaintiff’s 
case as trauma to the back, which means an injury to the 
back. That he found spasm of the muscles of the lower 
back and extreme tenderness to pressure over the spine 
in the lumbar vertebra? “and great limitation of motion of 
the body. And it was witness’ opinion when he saw plain¬ 
tiff in January that there had been a tearing of some muscle 
fibers or ligaments in the region of the spine in the lower 
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back. That X-rays were taken at the hospital and showed 
no bone injury. That the plaintiff has what probably 
would be commonly known as a sprain of the back. That 
when a person gets to be eighty or eighty-five years of age, 
their back becomes stiff and some persons at that age have 
difficulty in getting around. That since be has been 
31 at the hospital he has improved and is walking 
around from time to time. 

On redirect examination, witness testified that most old 
people do not have excruciating pain in their back in the 
absence of injury. | 

F. R. Nymark, a witness produced by the plaintiff in 
order to maintain the issue on his part joined, being first 
duly sworn, testified on direct examination ip substance 
as follows: 

That he is a commercial photographer and identified a 
photograph produced by plaintiff’s counsel as I one which 
was made by him on February 6, 1931 of the alley between 
16th and 17th and L and M Streets, X. W., at which time 
he also made approximate measurements. "While the wit¬ 
ness was searching for his notes, counsel for the plaintiff 
offered the photograph in evidence, which photograph was 
objected to by counsel for defendants on the ground that 
the accident occurred on December 26, 1930 and| it appears 
the photograph was taken on February 6, 1931, approxi¬ 
mately six weeks after the accident occurred apd there is 
nothing in the record to show the condition of the alley is 
substantially the same on the day the photograph was taken 
as it was on the day on which the accident occurred. Coun¬ 
sel for plaintiff stated that he did not propose to show 
the same condition to exist and did not claim the condition 
of the alley was the same on December 26th a^ it was on 
February 6th. The purpose of the offer asj stated by 
plaintiff’s counsel was to enable the jury to vijsualize the 
general section and location in the alley and pot for the 
purpose of showing the condition of the pavement as being 
the same. Whereupon counsel for the defendants renewed 
their objection in view of the statements just macle by plain¬ 
tiff’s counsel and on the further ground that there is no 
difficulty in visualizing the appearance of an alley and some 
one could readily testify to the length and width of the 
alley. Whereupon the following occurred: 
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32 “The Court: Of course, it would seem that there 
would not be any great importance about an alley, 

except as to its condition. Now, you should assert the 
conditions, the surface conditions there. 

You are not going to produce any evidence at all to 
indicate that this purports to be a true picture of the situa¬ 
tion as it existed there on the day of the accident? 

Mr. Latimer: On the day of the accident? 

The Court: Yes. 

Mr. Latimer: It is impossible to do that, because the 
hollow was filled in afterwards. 

Mr. Lynch: I object to that statement. There is no evi¬ 
dence showing that. 

The Court: Just a moment. 

Mr. Lynch: I object, and move the Court now to with¬ 
draw a juror and continue the case, by reason of improper 
conduct on the part of counsel in making that statement. 

The Court: I do not believe that that should be done. 

Mr. Lynch: I reserve an exception, if your Honor please. 

Mr. Smith: I reserve an exception, if your Honor please. 

The Court: Yes. 

Mr. Latimer: I will withdraw the offer of the photograph, 
until later, until I have put in additional evidence. 

The Court: You want it marked for identification? 

Mr. Latimer: Yes, sir. 

(Thereupon the photograph above referred to was 
marked “Plaintiff’s Exhibit No. 1 for identification.”)” 

33 Whereupon the witness was excused. 

Ernest R. Stone, a witness produced by the plaintiff in 
order to maintain the issue on his part joined, being first 
duly sworn, testified on direct examination in substance 
as follows: 

That he drives his own taxicab and has been so engaged 
for seven months. That prior to Christmas 1930 he fre¬ 
quently drove through the alley situated between 16th and 
17th, L and M Streets, N. W. That he believes there is an 
alley that intersects with the one which goes from 16th to 
17th Street. Over objection and exception of the defend¬ 
ants, witness testified that prior to December 26, 1930 he 
noticed a hole in the east-west alley about ten or twelve 
inches deep. Upon being asked to describe the condition 
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he observed, witness testified that most of the time it was 
filled with water and at nights it would freeze oiver and be¬ 
come ice and naturally it would run over and kebp on piling 
up and when you drop in there it would be about twelve 
inches. That the first time he observed the condition as well 
as he knows was between the holidays, that jis, between 
Christmas and New Years of 1930. Whereupon Icounsel for 
the defendants moved to strike out his testimonv, but the 
Court overruled said motion and the exception was reserved. 
Whereupon the witness was asked how long he had ob¬ 
served the condition he had just described and over objec¬ 
tion and exception on behalf of the defendants, on the 
ground that such testimony was irrelevant, imnlaterial and 
improper for the reason that the witness had already stated 
that he first observed the condition of the alley diuring some 
time between the period Christmas to New Ydars and as 
the accident happened on December 26th, the testimony of 
the witness on this point was improper. The (Dourt over¬ 
ruled the said objection and exception wad reserved. 
Whereupon the witness testified that the condition remained 
the same for quite a while, at least a couple of months. 
Witness further testified he had been driving l}is cab con¬ 
tinuously since approximately October 1930. jVhereupon 
counsel for the plaintiff asked the witness how long after 
he started driving his cab that he first noticed th|e condition 
in the alley. Objection was interposed on behalf of 
34 the defendants on the ground that the witness had 
already definitely answered the question, but the 
Court overruled the objection and exception was noted. 
The witness answered that he did not know the jexact date. 
Witness further testified he frequently went thriu alley and 
that the hole was on the right-hand side as orie proceeds 
from 16th to 17th Street, which is the north side of the 
alley, and was between 16th Street and the crbss section 
alley that runs north and south. That he nevef measured 
the hole, but it seemed to him to be about a fjjot square. 
Over objection and exception, witness testified that water 
settles in the alley and that there were no other holes in 
the east and west alley than the one which he had de¬ 
scribed. 

On cross examination witness stated that the hole was ap¬ 
proximately middle way between 16th Street and the cross 
section alley. 
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Whereupon the examination of the witness being con¬ 
cluded, defendant’s counsel moved to strike out all the 
testimony of the witness on the ground that the same was 
immaterial as it does not tend to establish any facts stated 
in the declaration. Said motion was overruled and excep¬ 
tion was reserved. 

J. Henry Cook, a witness produced by the plaintiff in 
order to maintain the issue on his part joined, being first 
duly sworn, testified on direct examination in substance as 
follows: 

That he is an automobile repairman; has a place of busi¬ 
ness in the rear of 1129-16th Street, N. W., which is known 
as De Sales alley, which is the alley running from 16th to 
17th Street between L and M Streets, N. W., and there is a 
blind alley which intersects this alley running north and 
south; that the alley running north and south is called 
Sumner alley and that his place of business is located on 
Sumner alley at intersection with De Sales alley where he 
has been in business for 5 years. That he called attention 
to a couple of officers on the beat to the condition of the 
alley in the early part of the winter of 1930; whereupon 
counsel for the plaintiff asked the witness if he observed 
any defect or condition that was unusual in the alley 
35 in the early winter and the witness answered “No 
more than that there was water collected.” Where¬ 
upon the Court interrupted and asked the witness if there 
was any hole in the alley of any description and the witness 
answered, “After the water comes up, yes, because it was 
cold weather.” That he first observed this condition about 
a month or month and one-half before Christmas. Where¬ 
upon over objection and exception of the defendants on the 
ground that the witness had already stated there was no 
hole in the allev but an accumulation of water, the witness 
testified there was a hole or depression in the pavement of 
the east and west alley only where the water came up, that 
in cold weather when the water developed up there, cars 
went through it and splashed and the water froze and it 
froze higher all the time as the cars came through the alley. 
When the sun would melt the ice it would make slush and 
it would freeze higher although the water was not coming up 
all of the time. Then the ice would melt and the cars 
would make ruts and that made it rough there. Counsel 
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for the defendants moved to strike out his entire answer, 
but the Court overruled the said motion and exception was 
reserved. 

Whereupon witness was permitted to testify over excep¬ 
tion and objection, as follows: 

By Mr. Latimer: 


“Q. Mr. Cook, you have told us that there;was water 
there, and that when the automobiles would go through 
it would splash and freeze? A. Yes. 

Q. Did that form a hole or a depression? A. No; it 


formed a rut through it. 

Q. How large a rut? A. Oh, from eight to nine inches, 
probably. 

Q. Deep? A. Deep. ; 

Q. And, about how wide and how long was it ?! A. After 
every, or any truck would run through there, or 
36 the balloon tires on the automobiles—wjell, it was 
quite a distance in length. 


The Court: How long? 

The Witness: Oh, twenty or thirty feet. 


By Mr. Latimer: 

Q. Was it—was the depth of this rut the sam^ all of the 
way, or did it have a different depth at different points? 
A. It was deeper in places and blocked in lots! of places, 
you see.” 

That the condition which he described was located about 
seventy-five or eighty feet from the cross alley \yhich runs 
north and south and between the cross alley and 16th 
Street and that the water came up in the alley tvithin five 
feet of the intersecting alley. Over objection and exception 
on behalf of the defendant, District of Columbia, witness 
testified that he called this condition of the alliey to two 
police officers on the beat about two weeks after lie first ob¬ 
served the condition of the alley. 

Whereupon the witness testified as follows: 

I 

By plaintiff’s counsel: 

Q. Did you observe any effort on the part of anyone to 
repair that condition? 
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Mr. Lynch: I object to the question, if your Honor please, 
as not being one- 

Mr. Latimer (interposing): I mean, previous to Decem¬ 
ber 26, 1930. 

Mr. Lynch: I object to the question. 

Mr. Latimer: That is material. 

The Court: Why, as to whether the condition remained, 
I think, I suppose he could answer. 

Mr. Latimer: That is the purpose, may it please 

37 vour Honor. Of course, vour Honor knows in order 
to recover against the District of Columbia we must 

show notice and what I propose to show by this witness 
is some time afterwards it was called to the attention of 
the officers, and to the attention of the District of Colum¬ 
bia, and that somebody came there and attempted to cure 
the leak. And, that is the effect of what that was. 

Air. Lynch: I object to it, and object also to counsel’s 
remarks, because I submit that they should not have been 
stated in the presence of the jury. 

The Court: Anty-ing that happened before this accident, 
I think would be all right. 

Mr. Lynch: I object. 

The Court: The objection is overruled, with an exception. 

Mr. Smith: We also note an exception. 

By Mr. Latimer: 

Q. I do not know whether you answered this question, 
whether anyone came there and attempted to correct that 
condition, repair the condition; did you see anybody come 
in there and work on it ? A. Yes. 

Q. And about how long was that after you first observed 
them? 

Mr. Lynch: This is limited to the time before the accident 
happened? 

The Witness: That I could not answer. 

Bv Mr. Latimer: 

Q. Well, was it shortly, or was it before you told the 
officers, or after you told the officers about it? A. That 
I would not make a positively sure answer to. 

38 Q. Was it before Christmas, or after? A. Before 
Christmas. 
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Q. And, did you observe what they did there, Mr. Cook? 
A. No. 

Mr. Lynch: May all of this, may it be understood, that 
all of this goes in under my exception, if i your Honor 
please? 

The Court: Yes, sir.” 

cl t f o i* f ^ ^ ^ ^ ® 11^ ^ water stopped coming up and 
after a few days commenced coming up again and it re¬ 
mained in that condition because the water would freeze. 
Counsel for the plaintiff then asked the witness how long 
the condition described by him continued after the attempt 
was made to repair the same, to which question objection 
was made by the defendants on the ground tjhat the same 
was immaterial and irrelevant and not admissible under the 
pleadings. There is no charge of negligence relative to any 
leak in any water main. Said objection was (Overruled and 
exception was noted and witness answered the condition 
continued for about one month and a half. Whereupon wit¬ 
ness testified: 

By plaintiff’s counsel: 

“Q. Do you remember about when it was tjiat condition 
was corrected? 

Mr. Lynch: I object to the question as not being proper, 
being immaterial, and not responsive to th£ issues, and 
having no time fixed, and is immaterial. 

Mr. Latimer: I simply want to show that ijt was not re¬ 
paired prior to this accident. 

The Court: He has shown that. 

Mr. Lynch: He has shown what ? 

The Court: He has shown that. 

Mr. Latimer: If he has shown that clearly. 

The Court: He said that it continued for a month and a 
half in that condition.” 

39 Witness further testified that the alley is paved 
with stone blocks about four by six which are a little 
larger than bricks. Whereupon the following! occurred: 


3—5521a 
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“Q. Did you observe whether or not those blocks at the 
point you have described remained in place, or did they get 
misplaced? 

Mr. Lynch: I object to the question as being grossly 
leading. 

The Court: It might be slightly leading. 

Mr. Lynch: And I object to it. 

The Court: I overrule the objection. 

Mr. Lynch: We reserve an exception.” 

The witness answered thev were dislocated and over 

9/ 

objection and exception further testified the water came up 
and then it was when an attempt was made to fix it when 
they loosened the brick- and wagons and trucks going over 
it, down went the bricks and all. That at first the paving 
blocks were all right and the water was all right and it con¬ 
tinued so until an attempt was made to fix it and after this 
attempt there was a freeze and the water came back up. 
That the ground underneath the bricks gave way when the 
trucks went over the bricks and that this was before 
Christmas. 

On cross examination witness testified that he knows it 
was before Christmas because he can remember back .that 
far, but he cannot remember how long it was after the men 
were in the allev that lie first observed the blocks were do- 
pressed. That he does not remember the names of the 
police officers he spoke to but the time was somewhere 
around the month of Dec. or last of Nov., that he does 
not remember what time of the day he spoke to the officers 
relative to the condition of the allev. That one officer had 
dark hair and dark complexion. Whereupon Police Officer 
James F. Phelps was brought into the court room and the 
witness identified the officer as the one he spoke to relative 
1o the condition of the alley. That he could not remember 
how long it was after he spoke to the officers that the alley 
was fixed. That it was the last part of November or 
40 the first part of December that the leak was fixed in 
the allev. Does not know how manv men were work- 
ing there, there was a bunch of people but he did not count 
them and they had a Water Department truck there. It 
was about noon time. That the depressed bricks that he 
spoke about in his direct examination were located about 
two feet from the north side of the alley, that is, about two 
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feet from the right-hand edge of the alley as lone proceeds 
from 16th to 17th Street through the alley. That he has 
been in the alley at night time coming from hi^ shop to 16th 
Street and that it is light in the alley and ffom the point 
where he stated the bricks were depressed one: could clearly 
see 16th Street, the lights on 16th Street and the Racquet 
Club and the alley itself is a light alley. Whereupon the 
following occurred: 

“Mr. Lynch: That is all the questions I have to ask. 
Now, I make a motion to strike out all of this \jritness’ testi¬ 
mony as not responsive to- 

The Court: I will overrule vour motion. 

* ! 

Mr. Smith: I join in that motion on behalf of the other 
defendants.” 

On redirect examination witness testified l!hat he knew 
that the event happened in 1930 because lie read in the 
paper about some one getting hurt in the alley'some time in 
December. 

On re-cross examination he stated he did not know the 
name of the person who was hurt in the alley, j Whereupon 
counsel for the defendants moved to strike put the fore¬ 
going answer as it was not shown to be the sapae person in¬ 
volved in the suit at bar. The Court overruled the said 
motion and exception was reserved. 


Cleo L. Redman, a witness produced by the plaintiff in 
order to maintain the issue on his part joined, being first 
duly sworn, testified on direct examination in substance 
as follows: 

That he is Superintendent of the National Geographic 
Society Garage which is located in Sumner Court, which is 
an alley running north and south between 16th|, 17th, L and 
M Streets, N. W. in the same block in which the Geographic 
Bldg, is located. Whereupon the witness was asked: 

41 “Q. Did you at any time during last winter ob¬ 

serve anything unusual in the paving j of the east- 
west alley between Sixteenth and Seventeenth [Streets? A. 
I did not notice any paving in the alley; no. 

Q. Did not notice anything? A. Not in the paving, no. 

Q. Did you notice anything unusual, any unusual condi¬ 
tion at all in the roadway? 
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Mr. Lynch: I object to the question as not being respon¬ 
sive, immaterial, and- 

The Court: Overruled. 

Mr. Lynch: I reserve an exception. 

Mr. Smith: I make the same objection, and reserve an 
exception.” 

The witness further testified over objection and excep¬ 
tion of the defendants that during the month of December 

there was an accumulation of ice in the east and west allev 

• 

between Sumner Court and 16th Street. That he did not 
know where the ice came from and he thought it was from 
water that drained out of the buildings that were used as 
garages and ice accumulated there and made a bad condi¬ 
tion which made it bad to travel over and the ice was built 
up to quite a height which he would estimate to be around 
eight to ten inches. That there was a hole in the center of 
the ice and witness would estimate the area covered bv the 
ice of about six or seven feet in the east and west direction 
and approximately five feet into the center of the alley and 
there seemed to be a hole in the center of the ice. That the 
condition just described continued for about four or five 
davs. That the condition described was nearer Sumner 
Court and was on the north side of the alley near the north 
edge of the alley. "Whereupon the following occcured: 

“Q. Do you remember any repairing being made there? 

Mr. Lynch: I object to the question as immaterial 
42 and not proper or in response to the issues, and only 
one purpose can be served, and that is to prejudice 
the defendant. 

The Court: It might be better that you take up the con¬ 
dition as to what condition existed there. 

By Mr. Latimer: 

Q. Did you observe any change- 

Mr. Lynch: I object to that question, if your Honor 
please, as not being proper examination of this witness, 
and not being in response to the issues, and the only pur¬ 
pose that it could have would be to tend to prejudice the 
jury as against the defendant. 





EDWARD W. CREECY. 


37 


The Court: The objection is overruled. 

Mr. Lynch: And, I will reserve an exception.! 

The Court: Yes. j 

Air. Smith: And I will reserve an exception for the other 
defendants. 

By Mr. Latimer: 

Q. Did you notice any changes? A. The ojnly changes 
that I noticed was after warm weather, that thje ice melted, 
and went away. Of course, later on I know that the Dis¬ 
trict Government repaired it. 

i 

i 

Mr. Lynch: I move to strike that out. 

Mr. Latimer: I am willing to have that go out. 

Mr. Lynch: And, I am willing to have a juror withdrawn, 
and have the case continued, your Honor, as the result of 
that answer. 

The Court: Well, I do not see how that can hurt you. If 
there was a condition there, the fact that they made re¬ 
pairs, that is no evidence of anything. 

Mr. Lynch: If your Honor please- 

Mr. Latimer: It is not in the- 

The Court: I cannot keep it out of the case, jf there was 
any condition there, I suppose that it is correct to say that 
it was repaired. 

Mr. Lynch: I reserve an exception to your Honor’s rul¬ 
ing- I 

Mr. Smith: I reserve an exception. 

Mr. Smith: In order to save time, I want to have the 
stenographic record show that all of the exceptions that 
are taken by Mr. Lynch are joined in by me. 

The Court: That is understood. Of coursje, the jury 
understands that it will be plain to them, and if is now ex¬ 
plained. that anything that was done after tjhe accident 
has nothing at all to do with the question of negligence. 
What existed before the accident is what we are concerned 
with. That has to be disregarded entirely, what happened 
after the accident took place. 

Mr. Latimer: Your Honor of course understands, and I 
hope that the jury does too, that I refer to that for only one 
purpose, and that is trying to fix the time. 

The Court: I so understood. 

Mr. Latimer: Yes. 



38 


DISTEICT OF COLUMBIA EX AL. VS. 


By Mr. Latimer: 

Q. Are you able to say whether or not this hole existed 
at or near the Christmas time of last year? A. It was 
around that time; yes, sir. 

Mr. Latimer: You may cross examine. 

On cross examination witness testified that the iec was 
located along the line of traffic in the alley and had a hole 
in the middle of it. That the hole was in the center of the 
ice and the hole itself was small, approximately one foot by 
a foot. That he did not measure the hole and never got out 
of his ear to examine it. That the ice extended over an 
area of about six or seven feet. That he wished to retract 
his statement that the hole was in the center of the ice and 
stated the hole was more to one side of the center of the 
ice, that is, to the north side of the alley right on the north 
edge of the alley. That there is a wire fence that goes 
along the north side of the alley and the hole lie referred to 
was somewhere between two and three feet from the wire 
fence. That the ice was a solid block of ice and that there 
were no ruts in the ice and the ice built up a mound, and 
after the ice melted he found what caused the ice to 
43 build in that condition. That the grade of the alley 
is practically level at this point and there are ap¬ 
proximately fifteen cars in the garage over which he is 
superintendent. 

Counsel for the defendants moved to strike out the tes- 

timonv of the witness Redman and also the witness Cook 
* 

on the ground that the testimonv of these witnesses did not 
tend to prove the allegation in the declaration that there 
was a hole or depression in the roadway of approximately 
seven inches in depth. The Court overruled the said mo¬ 
tion and exception was reserved. 

On redirect examination over objection and exception of 
the defendants, witness testified that after the ice disap¬ 
peared he learned what caused the same: that on the north 
side of the alley at a point just under the hole that was in 
the ice, there was a leaking of water coming from the 
ground which he later found out was caused by the leaking 
pipes under the alley. Counsel for the defendants moved 
to strike the witness’ testimony as not being pertinent to 
the issues, that the same was immaterial and irrelevant and 
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that no time was given by the witness as to ^hen he ob¬ 
served this subsequent condition. The motioiji was over¬ 
ruled and exception was noted. Whereupon the following 
occurred : 

By Mr. Latimer: 

“Q. Did that condition result in any depression in the 
payment itself, or depression or hole in this ice \ 

Mr. Lynch: I object to that, if your Honor please. That 
is not proper redirect. And, it is not shown what time it 
was. 

Mr. Latimer: I am talking about the time wlien the wit¬ 
ness says that this hole was there. I want to know whether 
there was any depression in the pavement itself, at that 
hole. j 

Mr. Smith: That is not proper at this time. 

Mr. Lynch: That is not the question now. 

The Court: He mav answer. 

* 

44 “Mr. Smith: I reserve an exception. 

Mr. Lynch: An exception. 

The Witness: Yes, there was, from the earthj there was 
a hole. You could see where the earth or clay had washed 
up out of this hole.” j 

Counsel for defendants moved to strike the witness’ tes¬ 
timony on the ground that it was not shown thc| time when 
the condition testified by him existed. The Qourt over¬ 
ruled said objection, stating witness had previously been 
over that, and exception was reserved. 

McFall Kerbey, a witness produced by the plaintiff in 
order to maintain the issue on his part joined, being first 
duly sworn, testified on direct examination, in! substance, 
as follows: 

That he is and for about 11 years has been employed at 
the National Geographic Society located on the! corner of 
16th and M Streets and is familiar with the eas^ and west 
alley between 16th and 17th, L and M Streets, Nj W. That 
he goes in and out of the alley every day with his car; 
that he drove his car through this alley in December of 
1930 and usually entered and left the alley by wjay of 16th 
Street. That around the middle of December of 1930 there 
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was a break in the pavement on the right side of the alley 
as one drove in from 16th Sti*eet, a number of paving 
blocks were out allowing a hole down to the base and on 
the pavement of the alley there was water from some 
source which accumulated in this hole. That at times there 
was water and at times there was ice in the hole. That 
the hole was approximately two-thirds of the distance from 
16th Street to Sumner Court. That in freezing weather 
there would be considerable slush and ice around and in 
the hole and ice piled up around the edge of it. That when 
the ice was piled up around the hole, it was about six 
inches in depth and that without the ice there the hole had 
a depth of four inches and that he would estimate the area 
of the hole to be something under a square yard. That he 
estimates that the condition continued for well over a 
month until quite after Christmas. That on one or two 
occasions he accident-ly got into the hole and experienced 
a considerable bump. 

45 On cross examination the witness testified that on 
occasions when he went into the hole, he was not 

going over ten or twelve miles an hour. That on these 
occasions it did not throw him against the top of the car. 
That the condition he described in his direct examination 
was first observed by him approximately a week before 
Christmas. That there were lamp posts in the alley and 
the hole that he observed was between the lamp post and 
Sumner Court. That the hole was located approximately 
twenty feet from the lamp post. That his estimate of depth 
of hole was a matter of rather close observation, but never 
measured it, but dodged the hole a great many times and 
looked at it. That the lamp post would throw a light to 
the point where the hole was located and from the point 
of the depression one could see 16th Street. 

On redirect examination, witness testified that on the oc¬ 
casions when he drove in the depression, he was driving 
the car, and had hold of the wheel. That the measure¬ 
ments he gave of the depth of the hole could have been 
more or could have been less. 

46 Leonard C. Roy, a witness produced by the plain¬ 
tiff in order to maintain the issue on his part joined, 

being first duly sworn, testified on direct examination in 
substance as follows: 
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That lie is employed as a writer on Editorial Staff by 
the National Geographic Magazine which isj located at 
16th and M Streets, N. W., and so employed in Dec. 1930, 
was familiar with the east and west alley located between 
16th, 17th, and L and M Streets, N. W.; that he drove 
through the allev everv dav coming into the allev from 
16th Street and frequently driving out toward 17th Street; 
that he observed the condition of the alley durijng the mid¬ 
dle of December, 1930, and that the same was iin good con¬ 
dition except a hole approximately thirty febt from its 
intersection with the north and south alley. In good 
weather there was merely a hole approximately two and 
one-half feet in diameter. In rainy or cold vreathcr fre¬ 
quently slush gathered in the hole and automobiles strik¬ 
ing the hole frequently and the pressure of |the wheels 
throwing the slush up made a hill which had a deep de¬ 
pression in it. Frequently witness would stbp to allow 
other cars to pass in order not to strike hole.: The slush 
sometimes made a hole from two to three ihches deep, 
making the hole altogether from six to eight orjnine inches 
deep. That he hit the hole on one or two occasions and 
that it made a terrific thump on the wheels. The hole was 
north of the middle of the allev and about thirty feet from 
Sumner allev; that the allev remained in that condition 
for approximately a month to five weeks. Plaintiff’s coun¬ 
sel announced his direct examination completedl. Counsel 
for the defendants moved the Court to strike but the tes¬ 
timony of the witness pertaining to the length of time the 
hole or depression existed and also moved the Court to 
withdraw a juror because of the reception of the testimony 
of the witness which disclosed a changed condition after 
the date of the accident. The said motions were overruled 
and an exception was reserved. j 

On cross examination the witness stated he drjove his car 
through the alley at a rate of speed of from eight to fif¬ 
teen miles an hour. 

47 Earl G. Bunce, a witness produced by tjhe plaintiff 
in order to maintain the issue on his part! joined, be¬ 
ing first duly sworn, testified on direct examinatjion in sub¬ 
stance as follows: 

That he is in the automibile repairing business, that his 
place of business is located at 1139 16th Streejt and that 
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the same runs through to the alley in the rear, known as 
Sumner Court, which is the north-south alley between L 
and M and 16th and 17th Streets; that he has been at this 
location approximately ten months; that he used the east 
and west alley between 16th, 17th, L and M Streets a number 
of times and remembers its condition in Dec., 1930; that 
about December 10, 1930, he noticed that water would seep 
up out of the pavement in the alley; there was a little hole 
in the pavement and the water would stand in this hole and 
the cars would run through it and splash the water out and 
that dug the hole and the ice built up around this hole and 
formed a ring of ice around the hole; that he imagined the 
depression was several inches deep when there was no ice 
there; that it got to a depth of about 10 inches when ice sur¬ 
rounded it that the condition continued for a couple of 
weeks and he cannot recall whether it continued to and be- 
vond Christmas; that he cannot sav for sure but he recol- 
lects the hole was about the center of the alley and about 
fifteen feet from Sumner Court; that he has driven through 
the hole and it was like going over a big bump, that he 
would generallv drive in and out of the allev about 15 or 
20 times a day and over exception and objection testified 
that he did not see anv other hole in the allev with water 
standing in it. 

On cross examination the witness testified that he drove 
his car verv slowlv in the allev and was going about be- 
tween ten and fifteen miles an hour at the time he received 
the bump referred to in his direct examination; that he 
does not remember whether he had any passengers in his 
car on these occasions, he may have had a customer or so 
that he was taking to show a car; that on such oc- 
48 casions he would be driving a Graham-Paige car; 

that as he went over the depression he felt a bump 
but that he was never thrown against the top of the car 
nor was anyone sitting beside him in the car ever thrown 
against the top of the car; that he has gone through it in 
the day time and the night time; that the alley is all lighted 
and that there are lamp posts on 16th Street and Sumner 
Street; that it is as well lighted as alleys in that part of the 
city; that it is better lighted than any section of town that 
he knows of; that there are three or four lamps in the al¬ 
ley. Witness testified how he recalled the approximate 
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period that the condition of the alley referred to continued; 
also that the lighting in the alley was by gas. j 

On redirect examination witness testified that he can- 

I 

not remember whether anyone was riding with him on the 
occasions when his car -went in the hole and that on these 
occasions he would be driving and had hold oif the wheel. 

On further cross examination witness testified that he 
never saw any of the bricks or concrete blocks or asphalt 
blocks which formed and constituted the roadway of the 
alley out of place during the month of December or during 
the time the hole was in the alley; that he never saw any of 
the paving bricks dug up or out of place at thajt time; that 
he observed the hole when it did not have ice around it and 
it was the shape of a saucer and was about one foot and a 
half in diameter and was round like a sauceij and had a 
gradual decline to the deepest point of the depression and 
the deepest point was about four inches from jthe level of 
the alley. 

On redirect examination the witness stated 'that he had 
observed the hole when there was no icc or water in it and 

i 

that some of the blocks were loosened and displaced by 
traffic going over it. 

On recross examination the witness stated that the pav¬ 
ing blocks were in the right places but they wete just loose 
in the paving and that he does not think that an auto- 
49 mobile going over these bricks would cause the pav¬ 
ing blocks to get out of place; that he went over the 
place twenty or thirty times a day and they nev^er came out 
of place when he went through the alley. 

On redirect examination witness stated that imost of the 
times he tried to keep out of it. 

On recross examination the witness stated thht on several 
occasions he had driven through and into the depression. 


Carl N. Eidhammer, called on behalf of tliej plaintiff in 
order to maintain the issue on his part joined^ being first 
duly sworn, testified on direct examination in sjubstance as 
follows: 

That he is one of the defendants and a taxicalj driver and 
owner; that he has been driving a car for three years and has 
owned a car for two years, since he joined the Diamond As¬ 
sociation; that he recalls the occasion when he picked the 
plaintiff up as a passenger and recalls that he I complained 
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of being injured and took him to liis doctor; that he re¬ 
members going through the alley between 16th and 17th 
Streets, M and L Streets; that as he went through the al¬ 
ley he went into a hole between 16th Street and Sumner 

* 

Court; that the cab he was driving was his cab and was 
marked the same as other Diamond cabs and had the let¬ 
ters “I. T. 0. A.” and the words “Diamond Cab” on it. 

On cross examination by Mr. Smith, his own counsel, the 
defendant Eidhammer testified that the cab he was driving 
on this occasion was his own. 

On cross examination by counsel for the District of 
Columbia defendant Eidhammer testified that on the occa¬ 
sion the accident occurred he was driving between eight and 
ten miles an hour; that he had his headlights on; that it 
was raining very hard and that he could not see anv 
50 ice in the alley because it was just like a lake in the 
alley; that the accident occurred about 5:40 P. M.; 
that later the same evening he went through the same alley 
and had a police officer sitting in the rear scat and drove at 
the rate of eight or ten miles an hour, the same speed he 
was driving before. 

On further examination by Mr. Smith, his own counsel, 

defendant Eidhammer testified that he could not see a hole 

in the allev because there was so much water there. 

% 

On further cross examination by counsel for the District 
of Columbia defendant Eidhammer testified that the streets 
had water on them but he could see them all right; that he 
was proceeding up 16th Street and turned into the alley 
from 16th Street, whereupon the defendant testified: 

“Q. Did your man direct you to go through? A. He did 
not direct me to go through the allev, exactlv but it was 
taking so long. 

Q. Did he say for you to hurry up? A. He did not say 
to hurry up, but he kept talking about taking so long to get 
home. The traffic was so heavy. 

Q. After he complained of taking so long to get home, 
don’t you recall that you stepped on it a little, Mr. Eid¬ 
hammer? A. No, sir, I did not.” 

That he does not recollect any other cars ahead of him in 
the alley; that there was plenty of rain; that he was going 
between 8 and 10 miles per hour through the alley; that 
his car was one manufactured by the Yellow Cab people, 
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Hertz Company; that the plaintiff complained several times 
to him about it taking too long to get home. 

On further examination by his own counsel he testified 
that after he left the Press Building he went istraight up 
14th Street. It took him approximately twenty to twenty- 
five minutes to go from 14th and F to 14th antj L Streets; 
that it was raining and traffic was heavy; that; street cars 
were tied up around Thomas Circle and all the way down 
14th Street; that the plaintiff was complaining about the 
traffic and the length of time it took to get him home. 

51 On redirect examination by plaintiff’s counsel de¬ 
fendant Eidhammer testified that the initials “I. T. 

0. A.” mean “Independent Taxi Owners’ Association”, 
which is an incorporated company. 

| 

52 Whereupon the deposition of the plaintiff, Edward 
W. Creecy, was read to the jury, as follows: 

That he will be eightv-five years of age in November, 
and received an injury last December, when hje was in a 
taxicab, going from the National Press Club, at 14th and 
F Streets to his hotel. That it was raining, aqd he asked 
the driver to take him to the Brighton Hotel, which is lo¬ 
cated at 2123 California Street; that it was shortly after 
five o’clock in the evening, on the 29th day of December he 
thinks, and there was an accident on the way home; that 
the machine was precipitated into something, and he struck 
the top of the cab, and came down and hit his spine on some 
projection, and he was just wrecked. The driveif asked him 
if he was hurt, and he said he thought his back Was broken, 
that he was suffering intensely, and the driver Stated that 
lie would take him to the hospital, and he requested the 
driver to take him to Dr. Morse’s office, his fafiiily physi¬ 
cian, and when he arrived at Dr. Morse’s offic£, with the 
assistance of the driver he was taken into the chouse, and 
when he met the Doctor, the Doctor told him hq should go 
straight to his hotel. That before the accident;his health 
was good, going all around in the club and amusing and 
enjoying himself; that he was not in any special business, 
and normal as a man of his years could be; that he went 
out without assistance every day, and that, as! a rule, he 
went down to the Press Club, where his headquarters were. 
Whereupon the counsel for plaintiff asked the plaintiff 
what effect the accident and injury had on his physical con¬ 
dition, and over objection and exception the witness an- 
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swered “dreadful; I would say agony”; that he suffered 
an injury to his back and is suffering yet; that at times the 
injury seems to be centered, but at other times it seems to 
be all over his back; that Dr. Morse accompanied him to his 
hotel the night of the accident, and he remained in bed for 
eleven days, during which time Dr. Morse attended him; 
that at the end of that time he could not leave his bed, and 
was removed on a stretcher to the Naval Hospital; that 
during the eleven days when he was at home he could not 
be touched without screaming and could not turn over from 
one side to another in bed; that it was torture to move; 

that when he first came to the hospital he was in bed 
53 for fortv-two davs, where he received the utmost 
care and attention; that toward the end of this 
period of forty-two days he would be taken out of bed and 
was permitted to sit in a chair in his room; that his condition 
improved so much during this forty-two day period that 
at the end of that time he could go home; that he still suf¬ 
fers pain; that he keeps an electric pad on his back half 
of the time; that the trip from his home to the hospital 
was made on a stretcher in an ambulance, and the trip 
from the hospital to his home was made in a private auto¬ 
mobile. That after returning home from the hospital he 
spent perhaps seventy-five per cent of his time in bed. 
The Doctc advised him to get up and exercise himself, 
but who- ue did so he would spend a quarter of an hour 
trying to do what the doctors advised, trying to get hold 
of the foot of the bed and teeter himself to try to help the 
spine but he would get so distressed that he would have to 
rest for several hours; that the pain has never ceased; that 
after returning home from the hospital he remained at 
home for approximately eight weeks, and then returned to 
the hospital where he has been ever since; that he cannot 
walk but is assisted out of bed now and put in a chair and 
rolled out of doors; that he had just tried walking and can 
laboriously teeter along for several steps; that he gets 
exhausted very quickly; that his condition is better and 
more comfortable now than when he returned to the hos¬ 
pital on the second occasion. That the pain is an illusive 
sort of thing, and the Doctors have tried to check up what 
it is; that it is a twisting of the muscles and ligaments. 
Over objection and exception on the ground that same was 
not claimed in the declaration, the plaintiff testified that 
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the blow on his head was sufficient to knock him out; that 
he was dazed and did not know what part of his head was 
struck. 

On cross-examination by Mr. Lynch, the plaintiff testi¬ 
fied that he was out in the hospital grounds today with his 
trousers and overcoat on; that he is better now than he was 
when he was received in the hospital; that sometimes he 
has pain when he turns over in bed, and sometimes he does 
not, and that as a general proposition he would not have 
as much pain; that he has frequently ridden fn an auto¬ 
mobile; that he does not know how fast the faxicab was 
going at the time of the accident; when asked if he would 
say it was going between 10 and 20 miles per hour he said he 
would not say anything about it; that he looked out of the 
cab, and could not figure out where he was; that it was 
dark, rainey; that he did not know whbre he was, 
54 and the next thing the cab was in this hole; that his 
rough guess would be that the taxicab was travelling 
eight or ten miles per hour; that it was pitch da|rk outside; 
that he does not have any idea how far from 16th Street 
he was at the time of the accident; that he exiled to the 
driver and asked him where he was taking him; that he did 
not get any answer from the driver, and then jhe thought 
he was fixed; that very soon thereafter in a stifange, dark 
and uncanny place, the accident occurred; that jhe did not 
see any lamp post, and it was pitch dark; thatihe did not 
see any lights around near where the accident happened; 
that the driver first struck a hole, and then wenti a few feet 
and struck it again, and that after going a few feet fur¬ 
ther he stopped; that he could not see 16th Street from 
where the accident occurred, and did not look for it, and 
does not know whether he could see it if he looked for it, 
and he does not think he could have seen 17th Street. 

On cross-examination by Mr. Smith, the plaijntifif testi¬ 
fied that he struck something when he came down in the 
cab, but does not know what it was; that he was sitting 
on the right hand side of the rear seat as near! as he can 
remember; that he did not notice any projection when he 
got into the cab; that he did not notice any projection in 
the cab that would injure him. 

On re-direct examination the plaintiff testified that his 
expenses have not been large. He paid one gentleman 
$60.00, and he thinks he paid another one $20.00, and does 
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not know how much for medicine; that there was no charge 
for his maintenance and medical services at the hospital; 
that he had never been in a hospital in sixty years; that 
he paid Dr. Morse $60.00, and he thinks there was an addi¬ 
tional bill of $5.00; that while he was at home he did not 
employ any extra help. 

On re-cross examination by Mr. Lynch plaintiff testified 
that he thinks all of his expenses were about $100.00; that 
he is sorry he spoke about the $20.00 because he does 

55 not think that is correct; that Dr. Morse’s bill was 
the only one he had for medical expenses; that he 

thinks $10.00 might cover the medicine bill; and that he 
paid Dr. Morse between $60.00 and $80.00. 

56 Paul Lanham, a witness produced by the plaintiff 
in order to maintain the issue on his part joined, 

being first duly sworn, testified on direct examination in 
substance as follows: 

That he is an engineer in the Water Department of the 
District of Columbia and in response to a subpoena duces 
tecum he produced certain records from the Water Depart¬ 
ment. Whereupon the witness at the request of plaintiff’s 
counsel handed the records to plaintiff’s counsel who when 
stated that he wished permission to examine the records 
before any further questions were propounded to the wit¬ 
ness and moved the Court to excuse the witness for the 
time being. Counsel for the defendants objected to this 
procedure on the ground that if the records were admissible 
they could be offered in evidence and ruled upon by the 
Court. The Court overruled the said motion. An excep¬ 
tion was reserved. 

Whereupon the witness having left the stand, plaintiff 
offered the Manual of the Police Department in evidence 
with particular reference to Section 15, Chapter S, which 
reads as follows: 

“They shall note and report to their commanding offi¬ 
cers all incidentals coming under their observation on their 
beats—dangerous building-, lamps not burning during the 
prescribed hours (giving time out and location), public 
property which may be found defective or broken, such as 
drains, pumps, fire plugs, sewers, water pipes, broken and 
dangerous trees and tree boxes, dangerous holes in side- 
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walks, roadways and parkings; and shall takb such meas¬ 
ures as will protect the public interests until tlie conditions 
have been properly corrected. ’ ’ 

57 The above regulation was offered as tending to prove 
that the District of Columbia had notice of the hole 

I 

or depression and the objection was made t|iat this was 
not a proper way to prove notice. Said regulation was re¬ 
ceived in evidence and exception noted. 

"Whereupon, the witness Lanham, being recalled bv the 
plaintiff’s counsel, was handed a paper referred to as Ap¬ 
plication No. 2784, dated December 23, 1930, and was asked 
by plaintiff’s counsel whether or not the application indi¬ 
cated the particular location to which it referred. Defend¬ 
ants objected to the question on the general ground that 
such line of testimony had nothing whateveif to do with 
the issues in the case; that there was nothing inj the declara¬ 
tion claiming negligence due to a leaking water pipe or 
water standing in the alley and forming depressions or 
ruts and the declaration was not based on t^ie theory of 
a nuisance. The Court overruled the objection and an 
exception was reserved. The witness answereql that he had 
no knowledge of the case other than those records and and 
it indicated to him what was written on the face of them 
lie cannot go behind; that the highway office passes on the 
granting of permits, and over the objection apd exception 
of counsel for the defendants on the ground]? heretofore 
stated, witness testified that his department rjequests per¬ 
mission from the highway department to makfe an excava¬ 
tion in the highway, and which permission ii T as granted, 
and over the objection and exception of counsel for the 
defendants witness further testified that an excavation was 
made but he could not give the exact location !of the exca¬ 
vation from this permit but that there is a rjecord in his 
office which will show where the excavation wais made, and 

i 7 

upon the request of counsel for the plaintiff foi[ the witness 
to produce the said paper the following occurred: 

“The Court: I don’t see what the purpose! is; I don’t 
see what the excavation has to do with it. 

Mr. Latimer: May we approach the bench? j 

The Court: Yes. 


4—5521a 
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(Proceedings at the bench out of the hearing of the jury:) 

58 “Mr. Latimer: Your Honor remembers testimony 
of one witness that the water department sent a man 
just before Christmas to this point to make certain repairs 
and that afterward this condition got back to the same as 
it was before. Now, this is for the purpose of showing that 
the District did know of this condition and did send a serv¬ 
ice wagon up there with some men to do some work before 
this accident happened. It is merely for the purpose of 
showing notice, that is all. 

The Court: Verv well. 

* 

Mr. Lynch: We reserve an exception. 

Mr. Smith: I reserve an exception on behalf of my 
client.”; and over the objection and exception of the de¬ 
fendants on the grounds heretofore stated the witness testi¬ 
fied that the excavation was made in the rear of 1130 16tli 
Street and there is nothing to indicate whether it was in the 

east-west allev between 16th and 17th Streets. 

* 

“Q. Have you any record in your office that would enable 
you to tell the jury just where this excavation was made, 
which is referred to in this permission, either here or at 
your office? A. No. I think the only record is the permis¬ 
sion, the onlv record we have. 

Q. Does the permit relate to an excavation to a water 
main. A. You have the permit; I would have to refer to it. 

Q. (Producing permit.) A. It simply says for a leak; it 
may be a water main or service. 

Q. A water main or surface? A. A service pipe. 

Q. A service pipe. So then there may be a leak, and it is 
reported to your office and a permit is granted to repair it, 
and you or your office is unable to tell us or the jury where 
that pipe was that was repaired. 

Mr. Lynch: He didn’t say his office was, he said he was. 

Mr. Latimer: I asked him if he or his office; I think that 
is hypercritical. 

Mr. Lvneh: I don’t think so. 

A. I couldn’t give vou the location of the leak. 

Q. Mr. Lanham, did the records of your office disclose 
where the water main or service pipe was that was repaired 
on this occasion? A. The records of the office show the 
location of the main. 
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Q. Have you those records here? A. No. 

Q. I will ask you to produce tliem so as to show to the 
jury where this excavation was and where tjlie pipe was 
that was repaired in connection with that perniit? A. Yes, 
sir. 

Mr. Latimer: That is all. ! 

The Court: This was prior to the accident. ! 

Mr. Latimer: Yes, sir. 

59 Whereupon the plaintiff rested its case except for 
said documentary evidence and each of' the said de¬ 
fendants moved the Court to direct the jury to return a ver¬ 
dict in favor of the defendants on the ground tli|at there was 
not sufficient evidence to submit the case to tljie jury; and 
further that there was a variance between the declaration 
and the proof, in that the declaration alleged that there was 
a hole or depression in the roadway, whereas tl|ie proof dis¬ 
closed the accident and injury was not caused by the de¬ 
pression, but was caused by a rise in the roadway due to 
the formation of ice; and the additional ground on behalf 
of the District of Columbia that the proof showed that the 
plaintiff was grossly negligent in urging the driver of the 
cab to proceed at a fast rate of speed since tlje testimony 
showed the approximate cause of the accidentj and injury 
was the negligence of the driver of the taxicab in driving 
the car at a reckless and unlawful rate of speed, and of the 
plaintiff in permitting the cab to be operated id such man¬ 
ner ; and on the further ground that the depression or rise 
as described by the witnesses was not a dangerous depres¬ 
sion considering its location and the traffic in tide said alley. 

But the Court overruled the said motions arid exception 
was reserved. 

Dr. James A. Gannon, called on behalf of the District of 
Columbia to maintain the issue on its part joined, being 
first duly sworn, testified in substance as follows: That he 
is a surgeon, and has been practicing in the! District of 
Columbia for the past twenty-eight years. He is on the 
staff of Georgetown University Hospital. He examined the 
plaintiff on May 2, 1931, in the presence of Dr. Morse in 
the Brighton Hotel. That Dr. Morse told him jin the pres¬ 
ence of Mr. Creeey that there were no bruises oj* marks and 
the X-ray did not disclose anything that was abnormal; 


52 


DISTRICT OF COLUMBIA ET AL. VS. 


that his examination consisted in questioning and observ¬ 
ing the plaintiff. The witness was asked to assume that 
the plaintiff was eighty-four or eight-five years of age 
and was injured December 26,1930, and for a period 

60 of eleven days thereafter was confined to bed. The 
doctor diagnosed the case as a sprained back and the 

X-ray taken disclosed there was no injury to any bones and 
after the X-ray he was taken to the Xaval Hospital where 
he remained approximately forty-two days, that he was 
carried to the hospital in an ambulance but returned from 
the hospital in a private car, that he remained in and 
around his home for several weeks thereafter, part of the 
time in bed, but part of the time up and around, and there¬ 
after returned to the Xaval Hospital for further treatment. 
That on June 3, 1931, he was able to be up and in the yard 
at the Xaval Hospital with his clothing on; that at the time 
of the injury there was severe pain, but at the present time 
the pain is not as severe and only exists when he moves or 
turns and sometimes even then does not have pain, would 
he state whether in his opinion the injury would be perma¬ 
nent or otherwise. In answer thereto the witness stated 
that after the experiences through which the plaintiff has 
passed, and the improvement he has shown during the past 
6 months he should recover from the effects of his injury 
in another six months, from the date of giving his testi¬ 
mony (June 4, 1931), that pains and aches are quite com¬ 
mon in people that age and that many people around the 
age of eighty-fdur or eighty-five complain of stiffness in 
their backs and disability in moving around, that many 
have weak backs which he thinks is a natural thing to 
expect. 

I'pon cross-examination the witness was asked to assume 
that the plaintiff had made some improvement but that 
after six months from the accident was practically confined 
to his bed, unable to walk except yesterday when he had 
been able to take a few steps, whether lie would say that 
the injury would be permanent and the witness replied that 
he doubted whether anybody could answer that positively. 

On redirect-examination, the witness testified that if lie 
was able to be out of doors and able to walk to a 

61 limited extent after that, it would denote improve¬ 
ment. 

On recross-examination the witness testified that he 
would expect some bone or joint injury which would be dis- 
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o O'-G(i xn an x a.^y an old gentleman eighty-four or 

eighty-five years of age had had a sudden jar causing ex¬ 
cruciating pain over a period of months, but if tjhere was no 
bone or joint injury the sprain would not show in the X-ray. 

62 J. Henry Cook, a witness produced by jthe District 
of Columbia in order to maintain the issue on its 
part joined, having previously been sworn as a witness for 
the plaintiff, testified, in substance, as follows: That he 
saw the condition of the alley when there was no formation 
of ice in the same, and that there was no depression in the 
alley at that time. 

Whereupon the following occurred: 

“Q. Did you see, after the ice was away, wllether there 
was any depression there or not? A. I couldnl’t see that; 
you mean up to the time when they repaired it the last 
time ? j 

Q. Now, during the time the ice was there, did you see 
any depressions in the roadway itself, from the bricks 
themselves? A. No, sir. 

Q. Did you ever see any bricks out of the alley? A. No, 
sir. 

Mr. Lvnch: You mav examine. 

•» V 

Cross-examination. 

By Mr. Latimer: 

Q. Now, Mr. Cook- A. (Interposing.) iOnlv when 

they repaired the street. Of course, they had to take the 
brick out to repair it. 

Q. When did they repair it? 

I i 

Mr. Lynch: I object to the question. 

Mr. Latimer: You brought it out. 

Mr. Lynch: I didn’t at all. 

Mr. Latimer: You just asked him that. 

Mr. Lynch: No, I didn’t. I submit I did not ask one 
thing about repairs, or anything else. I merely asked him 
if he saw any blocks out there at the time he was there.” 

The Court: If there was any work done there [before this 
accident; is that the question? 

Mr. Lynch: I submit whether work was done or bricks 
took out would not have anything to do with it. 
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The Court: I think since you have gone into it, you can 
ask him what happened before the accident. Of course, 
what happened after the accident doesn’t have anything to 
do with it. 

Mr. Lynch: May I reserve an exception? 

The Court: Yes. 

By Mr. Latimer: 

Q. Mr. Cook, in answer to his Honor’s question, you 
spoke about some repairs. I think you said you saw a 
water service wagon there. When was that? A. I would 
say that was somewheres around the first of December or 
the latter part of November. 

Q. Now, for quite a long period of time the siir- 
63 face there was covered with ice, about that location; 

after the freeze came about the first of December? 
A. Yes: it was around that and around the fifteenth. 

Q. And quite a lot was there? A. There was no ice and 
no snow when it first developed and then after the water 
came, after that, for two or three days it was frozen from 
then on. 

Q. After the thaw came, some weeks after that, then 
there was the depression in the blocks, was there not. which 
had been caused by the softness of the earth and being 
driven over, which caused a depression in the paving? A. 
I wouldn’t say that, because there was still ice there when 
they repaired it. 

Q. You couldn't say; you don’t know whether there was 
any depression there or not? A. No, sir. 

Carl N. Eidhammer, one of the defendants, having pre¬ 
viously been sworn, testified in his own behalf, on direct 
examination, in substance, as follows: That he is one of the 
defendants in this case and that on the night of the acci¬ 
dent he was driving his own car. That he had picked up 
the plaintiff at Fourteenth and F Streets, proceeded north 
on Fourteenth Street as far as L Street, which took him 
approximately twenty-five minutes, turned left on L Street, 
got as far as Fifteenth and L and traffic was tied up be¬ 
tween fifteen and twenty minutes. He managed to get out 
of the line of traffic and turned up Fifteenth Street and 
when he arrived at the allev which runs between 15th and 
16th Street along side of the Federal Storage Company 
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and the Racquet Club, seeing the alley was clear he went 
through it. That it was raining very! hard. The 
64 alley between 16th and 17th Streets was full of 
water. When asked if he observed any defects in 
the street at either end of the alley, he stated that he could 
not see anything because there was so much \yater. That 
as he was proceeding through the alley it seemed that he 
hit this hole; that he could not see it because Of the water. 
That plaintiff gave quite a grunt and said he was hurt and 
witness stopped as soon as he got across the depression. 
Plaintiff asked him to get him to a doctor and gave him the 
name and address of Dr. Morse. He took plaintiff there 
and took hold of his arm and he got out and they went in. 
And he waited there for him, and later the plaintiff walked 
out, accompanied by Dr. Morse, who had a hole! of his arm, 
and that he then took the plaintiff to the Brighton Hotel. 
That he told the plaintiff he was awfully sorry and at 
plaintiff’s request he gave his name to Dr. Morse, and told 
plaintiff he owned the cab. That he is a member of the 
Independent Taxi Owner’s Association, and that said As¬ 
sociation has nothing to do with him driving his cab, except 
to see that he operates it as it should be. Said Association 
has nothing to do with the income of the cab, and does not 
pay him any money. The Association renders him tele¬ 
phone service and the right to use certain colors and legal 
representation in the general taxicab business. | The Asso¬ 
ciation does not employ him in any capacity, and that at the 
time he was driving this cab he was not working for either 
the Independent Taxi Owner’s Association or the Diamond 
Cab Association, but was working wholly for himself. 
After leaving Colonel Creecy at his home, witness went out 
to make an accident report; from the making out of the 
accident report he went to the Mayflower Hotel where he 
found a policeman whose name he could not;now state; 
that he was the same man that came into the court room a 
few minutes ago; at his request the policeman consented to 
go with him to the scene of the accident; that when he 
arrived at the alley witness started to drive through in the 
same way and about the same speed, about eight or ten 
miles an hour, except that he was going East; instead of 
West as at the time the accident happened; that he went 
through to Sixteenth Street, turned around and came back 
through the alley at the same rate of speed; that he told 

i 
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the policeman to observe it very carefully and told him to 
hold on and he did; that the officer then said the best thing 
is to go to the station, which he did and witness made an 
oral report there only to them. 

On cross examination by counsel for the District of Co¬ 
lumbia, he testified that he could see ahead of him but that 
there was so much water in the alley that lie could not see 
the paving. That the alley is sort of a V-shape. That in 
the center of the alley where it goes down in that shape the 
water must have been at least ten inches deep. That he 
does not know whether there was a sewer in the 
65 alley. That he could not see whether there was any 
ice in the alley or not. That he did not go through 
the alley much as he had no occasion for going that way. 
That he does not recall the plaintiff saying anything to him 
as they were proceeding through the alley from 35th to 
16th Street, but as they were proceeding through the alley 
from 16th to 17th Street, the plaintiff asked him “Where 
in the hell he was”, (referring to witness) and that he told 
him that he was taking him home, but didn’t tell him where 
he was then, and that this conversation occurred before the 
accident. That there are one or two gas lamps in the alley, 
and he was proceeding between eight and ten miles an 
hour thru the alley at the time of the accident. That 
going through the alley plaintiff complained about the 
delavs and at other times about the traffic being so heavv. 

On cross examination by plaintiff’s counsel the defendant 
testified that it was the left wheel of his car that went into 
the hole. That lie was sure it was the left wheel. That 
he got out of his car, but could not see anything but water 
with the reflection of light on the water, and plaintiff was 
still in cab. When he went back to the alley with the police¬ 
man he did not examine the hole. 

Whereupon the witness testified: 

Q. You are not able to state definitely what sort of a 
hole it was or what caused it, or anvthing? A. I can’t sav, 
because there was so much water there. 

Q. Did the front and rear wheels both go through it? A. 
Yes, I think they did. 

Q. You do not know whether there was ice under the 
water or not? A. No, I do not know. 

Q. You spoke about your connection with the Inde¬ 
pendent Taxi Owners’ Association: What are the benefits 
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you derive from your membership, and what do you pay 
for those benefits, Mr. Eidhammer? 

Mr. Lynch: He wants to know how much he pays for the 
Diamond Taxicab—I suppose Mr. Smith can tell him. 

Mr. Smith: Yes. 

Mr. Latimer: I was asking Mr. Eidhammer,j gentlemen. 
He can tell. I think he knows. 

The Witness: Yes, I can tell you what I i^ay for the 
service. 

By Mr. Latimer: 

Q. How much? A. $10, a month. 

Whereupon the following occurred: 

Q. Does that include the protection you get! in case of 
accidents? 

66 Mr. Smith: I move that the question [be stricken 
from the record and that a juror be withdrawn on. 
account of the improper conduct of counsel. 

Mr. Latimer: You brought it out. 

The Court: The motion is overruled. 

Mr. Smith: Your Honor will allow me an exception? 

The Court: An exception is allowed. 

Witness answered that he pays extra for the| protection 
in cases of accident. 

Whereupon counsel for the defendant, Eidhhmmer, re¬ 
newed his motion previously made. An exception was re¬ 
served. 

Witness testified that he pays $10 a month for telephone 
service and colors. And pays an additional $5 a month 
which includes legal representation in the general taxicab 
business, hie pays into the Taxicab Owners Ais’n a total 
of $15 per month for each car. That he owns two cars. 

Whereupon the following occurred: 

Q. Now, how much protection does this $15 afford you 
in case of claims against you for damages? 

j 

Mr. Smith: I object to that. Certainly that!hasn’t got 
nothing to do with his membership. 

The Court: He is asking about the connection}. 

Mr. Latimer: And he brought it up. 
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Mr. Smith: I did not bring up anything about that. 

Mr. Latimer:! You asked about his connection. 

Mr. Smith: I asked about his membership. Now, you 
are going into a question which undoubtedly will involve 
the question of insurance. That certainly does violence to 
all rules of evidence. 

The Court. This is a different case, I think. He is 
undertaking to establish the relationship of this owner to 
the company, his connection with it, whether they are made 
liable for accidents that may happen. 

67 Mr. Latimer: My question was to establish the 
connection. 

The Court: Yes. 

Mr. Smith: That would not make the company liable 
at all. 

The Court: Well, I am against you on your objection. 

Mr. Smith: You will allow me an exception? 

The Court: Allow you an exception, yes. 

Witness testified that if there was any damage to an¬ 
other car he has to pay for it, and if a judgment is ob¬ 
tained against him for injuring a person he has to pay 
for it, and that the Independent Taxi Owners’ Association 
does not bear the loss and they make no contribution what- 
ever. That all the members contribute to an accumulated 
fund out of which damages are paid, but the said fund 
does not protect him, but is used to protect the other man. 

Whereupon the following testimony was given: 

Q. Now, suppose there was a judgment against you, in 
case of damages, would you have the right to call upon 
the association to make good that judgment, and would 
they have to pay it? A. They wouldn’t have to do so. 

Q. Notwithstanding you make this contribution to this 
fund, which is accumulated for the purpose of insuring 
you, but if there is a judgment against you they do not 
have to pay for that? A. No. 

Q. It is purely voluntary? A. Yes. 

Q. Notwithstanding you have to contribute your money? 
A. Well, to protect all the other men. 

Q. What other men? A. The other members. 

Q. You contribute to this fund to protect the other peo¬ 
ple, not yourself, is that it ? A. Must be. 


EDWARD W. CREECY. 


59 


Q. What prompts you to be so philanthropic as to con¬ 
tribute money for the protection of the others and not 
yourself? A. Well, I figure it is worth it, ahd from the 
use of the colors, and getting the phone calls. 

Q. And you let the other fellows get the: benefit for 
damages, is that right? A. Because of their protection. 

Q. For their protection? A. Yes. 

Q. What protection do they get? A. I don’jt know that. 

Q. The other members get the protection? A- I have to 
pay my own. 

Q. The other members get protection, but you do not? 
A. Yes. 

Q. Notwithstanding you contribute the same:as they do? 
A. Yes, the same way I get protection if tlieyj had an ac¬ 
cident. 

68 Q. What property does this association of which 

vou are a member own? 

i \ 

! 

j 

Mr. Smith: I object. Certainly that is not proper. 

Mr. Latimer: I submit that he has brought ijt out. 

Mr. Smith: I object and ask that a juror be withdrawn 
on account of the improper conduct of counsej. 

The Court: I do not know that the property iof the asso¬ 
ciation has anything to do with the question oij liability. 

Mr. Latimer: I just want to know what becomes of the 
contribution that the gentleman makes. 

The Court: You are going into that for the j purpose of 
showing his connection? 

Mr. Latimer: Yes. What becomes of the contribution of 
this money that is contributed by these members. 

Mr. Smith: I object. ! 

Mr. Latimer: Those who are members. Wliat becomes 
of it? 

The Court: I overrule the objection. 

Mr. Smith: Allow me an exception. 

The Court: Yes. 

I 

The Witness: I can’t say that I know. 

That he does not know what becomes of the j$15 that is 
paid into the association for each car, becausp he is not 
up on the books, and never heard of any part!of it being 
used to pay damages to persons that are injurpd, and that 
if some one is injured in his car such persons could hold 
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him for the damages. That he does not have anything 
and there is no one else who would be liable. That Mr. 
Harry Davis is president of the association, and Mr. A. D. 
Smith is legal advisor. The association employs inspec¬ 
tors to inspect the cars to see that they are kept 

69 clean. The association also maintains an office and 
has an office staff. The association and the Dia¬ 
mond Cab Co. are all the same. 

On recross examination bv counsel for the District of 

* 

Columbia, defendant Eidhammer testified that his car was 
approximately twelve or thirteen feet long, and after he 
passed over the depression his car went approximately one 
car length before he stopped it. That the front wheel went 
over the depression and caused a jar and then the back 
wheel went over the depression. That he did not put on 
his brakes when the front wheel struck and went over the 
depression. That the depression was more noticeable 
when the back wheel went over it. 

Counsel for the defendant Eidhammer made a motion 
to strike all the cross examination relative to the insur¬ 
ance fund and that a juror be withdrawn because of the 
improper action of counsel in asking such questions in the 
presence of the jury. Said motions were denied and ex¬ 
ception reserved. 

70 Harry C. Davis, a witness called on behalf of the 
defendant Eidhammer, being duly sworn testified in 

substance as follows: 

That he is the President and general manager of the 
Independent Taxicab Owners’ Association, Inc., of which 
Mr. Eidhammer is a member. That the association does 
not employ Mr. Eidhammer in any capacity, and does not. 
own, operate or maintain any taxicabs, ^hat it maintains 
a central office dispensing approximately 100,000 telephone 
calls per month,. nd that it is a non-profit-sharing corpora¬ 
tion. That it maintains a sinking fund contributed bv each 
member, of which the association is trustee. That it also 
takes care of legal services and advertising. That it ap¬ 
pears before Congressional hearings and various things of 
that kind including any matters involved in the taxicab 
business, advertising and various things. That the Dia¬ 
mond Cab Company is not a corporation, but merely a 
trade name used by the members of the association. 
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On cross examination bv counsel for the District of Co¬ 
lumbia the witness stated that the legal services he spoke 
of included appearing before the Public Utilities Commis¬ 
sion and court hearings. 

On cross examination by plaintiff’s counsel the witness 
testified that Mr. Smith was defending Mr. Eidhammer as 
well as the Independent Taxicab Owners’ Association, as 
a part of the benefit each taxicab owner got from his mem¬ 
bership in the association. Whereupon, the yitness was 
asked what use was made of the sinking fund ftbout which 
he testified, to which inquiry objection was made. Said 
objection was overruled and an exception was noted, and 
the witness answered that the sinking fund wasj maintained 
as an association—as trustees, for the protection of the 
members who contributed to that fund. That the protection 
relates to accidents, and that the sinking fund has paid 
accident claims. That each member of the association signs 
a contract, and the owner and the association operate under 
this contract. That the witness holds and he does 
71 not think the association is compelled to pay out of 
that fund through the Trustees, any fun<|l by reason 
of acts of any member. That if one of the members taxi¬ 
cabs injures a person, and that person obtains a judgment, 
the judgment could not be collected against the association, 
and that it has no property out of which a judgment could 
be made. That there are no judgments against the associa¬ 
tion. That if a driver hasn’t any property then! the person 
injured could not recover his judgment. That the associa¬ 
tion might voluntarily pay a judgment rendered against one 
of its members. That the office force of the association 
and its counsel receive compensation. That the agreement 
between the owners and the association heretofore referred 
to places no obligation on the association to pdy for dam¬ 
ages and specifically states that the association is not re¬ 
sponsible for any damage caused to or by the subscribers 
or members, and that it is not an insurance provision at all. 

i 

Emil Desch, a witness called on behalf of tliej District of 
Columbia, being first duly sworn, testified on direct ex¬ 
amination in substance as follows: 

That he is a sergeant in the Metropolitan Police Depart¬ 
ment, with which he has been connected for aboit 18 years. 
That he is connected with No. 3 Precinct, located on K 
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Street between 20th and 21st Streets N. W., which precinct 
includes the territory between 16th and 17th Streets, L and 
M Street-, X. W. That he was familiar with the east and 
west alley in the said block on and before December 26th, 
1930. That the alley is approximately 15 feet wide and two 
cars can pass in the alley going opposite directions. That 
about 9 o’clock on the evening of December 26, 1930 he ex¬ 
amined the alley. That on this occasion Officer Phelps was 
with him. That he found the alley coated with ice for a 
distance of approximately 75 to 100 feet, which was broken 
up with a lot of small holes, and the ice was approximately 
2 or 3 inches thick in places. That there were no bricks 
out of the roadway. That it had been raining short-y 
72 before, but there was no water in the alley at that 
time. That there are sewers located in said alley— 
the surface sewer is near the intersection of 16th Street, 
and the other at the cross-section of the north and south 
alley. That the grade of the alley is almost level and is a 
sort of “V-shape”, that is, dished out in the center, and is 
paved with gray asphalt brick on the outside part and in 
the center with smaller brick. That the center bricked part 
is 6 or 8 feet wide. That prior to December 26, 1930 he 
had proceeded through the alley and had never observed 
any bricks out of same and had never noticed any depres¬ 
sions in the alley. That there are gas lamps in the alley— 
one located at the intersection of the two alleys and another 
one between the intersecting alley and 16th Street. Where¬ 
upon, the witness was shown a photograph and testified that 
the same correctly represented the condition of the alley 
as it was on December 26th, and prior thereto if there had 
been no ice in the alley. The witness was also shown an¬ 
other photograph and testified it represented the condition 
of the alley as he observed it on December 26th, except 
that possibly there was a little more ice in the alley on De¬ 
cember 26th. That the ice was not any higher than ap¬ 
peared on the photograph just shown him. Whereupon, 
said photographs were offered in evidence. 

On cross examination by counsel for the plaintiff the wit¬ 
ness testified as follows: 

That one of the photographs represented the condition 
of the alley if there was no ice in the same or hole there, 
which picture showed that it was taken on March 24, 1931. 
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Whereupon counsel for the plaintiff announced that he had 
no objection to the said photographs being received in 
evidence. Plaintiff’s counsel then called to the witness’ 
attention the photograph taken on December 27,j calling the 
witness ’ attention particularly to a certain part Of the road¬ 
way of the said alley, and asked him if that w^s a hole or 
depression. The witness answered not ih the pave- 
73 ment because he looked at that point thoroughly. 

That there was no hole in the pavement there what¬ 
ever. That there was water lying between the pavement 
of the alley as indicated on the photographs. Tphat he was 
not in the alley every day, but his duties may! carry him 
through there two or three times in one week qnd he may 
not go through there again in two or three weeks. That 
he could not say definitely when prior to December 26th he 
was in the alley but it was possibly two or three days be¬ 
fore, and on the occasion when he was in the alley two or 
three days prior to December 26th the surface ice was not 
there. 

i 

Mathias F. Breen, a witness called on behalf of the de¬ 
fendant the District of Columbia, being duly sivorn, testi¬ 
fied on direct examination in substance as follows: 

That he is employed by the District of Columbia as 
Municipal Photographer. That he took the photograph 
which is marked Defendant’s Exhibit No. 1 on tjhe date ap¬ 
pearing on the back thereof, which is March 24t}i, 1931, and 
the picture correctly represented the condition pf the alley 
as it appeared on that date. The witness was jalso shown 
defendant’s Exhibit No. 2, and stated he took |said photo¬ 
graph on December 27, 1930, and that the figures “Decem¬ 
ber 27, 1931” was obviously an error and shpuld be De¬ 
cember 27, 1930, because that is the day on which he took 
the same. That the said photograph correctly represented 
the condition of the alley as he observed it on the day that 
it was taken. That the photograph was taken ht approxi¬ 
mately 1:15 P. M. on December 27, 1930. Whereupon, both 
photographs, marked Defendant’s Exhibit- No. |1 and No. 2 
were received in evidence. 

On cross examination by plaintiff’s counsel the witness 
was asked what was the occasion for his taking the photo¬ 
graph on Dec. 27,1930, to which inquiry objectiojn was made 
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on the ground that same was immaterial and irrele- 

74 rent. Said objection was overruled and an excep¬ 
tion was noted, and the witness answered that he had 

been out with Mr. Dawson and had taken several pictures. 
The witness was then asked who was Mr. Dawson, to which 
question objection was made on the ground that the same 
was immaterial and irvevalent and that the only issue in 
the case was whether there was a hole in the pavement of 
the alley, and on the further ground that it was not proper 
cross examination, but the objection was overruled and an 
exception was reserved. The witness then answered that 
Mr. Dawson was an employee of the District of Columbia. 
Whereupon the witness was then asked what Mr. Dawson’s 
particular work was with the District of Columbia, to which 
question objection was made on the same ground as hereto¬ 
fore stated, but the objection was overruled and an excep¬ 
tion noted, and the witness answered he did not know Mr. 
Dawson’s exact job with the District. Whereupon, counsel 
for the plaintiff asked the witness if Mr. Dawson was not 
the “claim man for the District”, to which question ob¬ 
jection was interposed on the grounds heretofore stated, 
but said objection was overruled and an exception reserved, 
and the witness answered that he was, and that Mr. Daw¬ 
son was in the court room then. 

James F. Phelps, a witness called on behalf of the Dis¬ 
trict of Columbia, being duly sworn, testified on direct ex¬ 
amination in substance as follows: 

That he is a member of the Metropolitan Police Depart¬ 
ment, assigned to No. 3 Precinct, which is located at 2014 
K Street N. W. and that the block known as 16th, 17th, L 
and M Streets is in the said precinct. That on December 
26th and prior thereto he had patrolled the said alley and 
was familiar with the same. That on December 26th and 
prior thereto he had never observed any bricks or asphalt 
block out of the roadwav. That on the evening of Decern- 
her 26th he was in the east and west alley, between 16th 
and 17th, L and M Streets, N. W. with the driver of 

75 a Diamond Taxicab. That he was seated in the rear 
seat of the taxicab and that Eidhammer was driving 

same and he drove the taxicab through said alley at ap¬ 
proximately 12 miles an hour. That there was a jar, a 
shock when he went through the alley and hit a kind of a 
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rough spot. That it did not throw him out of the seat or 
against the top of the taxicab. That he was noit holding on 
to anything. That he got out of the taxicab and examined 
said alley and that he found some ice in the saidj alley. That 
the ice formed a succession of rough placed in the alley. 
That it had been freezing that day and traffic gding through 


the alley made wavy hollows in the ice on the surface of the 
alley. That the deepest rut in the ice which lie found there 
was about 3 inches. That he looked at the allejy very care¬ 
fully. That there are lights in the alley—on£ where the 
said alley intersects with the north and south alley, which 
is about 40 feet from the point where the ice jvas located, 
and another one between 16th Street and the cross section 
alley. That he has been driving a car himself for about 14 
years. The witness was shown defendants’ Exhibit No. 2 
(the photograph taken December 27, 1930) and stated that 
the photograph fairly represented the conditions as he 
found them in the alley on the evening of Decjember 26th. 
That he did not find any holes in the asphalt of ^aid alley on 


the night of December 26th when he examined the same. 
That prior to December 26th, 1930, when hb had gone 
through the alley he had never found any holes in the same. 
That he knows the man who has the garage at the intersec¬ 
tion of the two alleys in the said block, whose name he 
thinks is “Cook” and that this man never coijnplained to 
him about the alley. | 

On cross examination by counsel for the plaintiff the 
witness was asked if his attention had been called to this 
hole, assuming there was a hole in the alley, and! he had not 
reported it would he have been subject to discipline by 
the Department, to which inquiry objection was made 
76 on the ground that same was immaterial and ir¬ 
relevant and not responsive to the issues ih the plead¬ 
ings, and the question of the duties of the police liad nothing 
to do with the degree of care required to be exercised by the 
municipality. The court overruled the objection and an 
exception was reserved, and the witness answered the ques¬ 
tion in the affirmative. The witness was then askjed whether 
it was his duty not only to report conditions in jthe paving 
of streets and alleys and sidewalks, but was it not also his 
duty to protect them if they are dangerous until they could 
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be repaired, to which question objection was interposed on 
the ground that the general duties of police officers was im¬ 
material to the issues in this case and the line of examina¬ 
tion should be limited to the issues framed by the pleadings. 
Whereupon the following occurred: 

“The Court: I suppose it relates to the interest of the 
witness. 

Mr. Latimer: I beg your pardon? 

The Court: 11 suppose it relates to the interest of the 
witness. You may ask the question. 

Mr. Latimer: That is it. It only goes to credibility. 

The Court: Yes; I think so. 

Mr. Lynch: May we reserve an exception? 

The Court: Yes.” 

The witness answered again in the affirmative. Counsel 
then asked the witness if he did not know that there was a 
leak in the watermain in the alley, to which question objec¬ 
tion was interposed on the ground that it was immaterial 
and irrelevant and beyond the scope of the examination. 
The Court overruled said objection and an exception was 
reserved, and the witness answered in the negative. The 
witness further testified that he did not know that the 
Water Department had sent a wagon to the alley 
77 to make some repairs during the month of Decem¬ 
ber 3930 and prior to Christmas. The witness fur¬ 
ther testified that there was a depression in the ice which 
had formed in the alley, but there was no other depression 
in the said alley, and the depression in the ice was filled 
with water. That on the evening of December 26, 1930 he 
used a flash-light in the alley and saw that there was no 
depression in the pavement. That he put his hand in the 
depression in the ice and could feel the pavement and that 
there was no depression there. That the water was only 
about one inch deep and that it was a small skim of water. 
That there were several places in the alley running through 
there from an inch to a half an inch with water in them. 
The witness was shown a book and testified that it was the 
police record of Xo. 3 Precinct, which is called the “Inci¬ 
dental Book”. Whereupon counsel for the plaintiff offered 
the book in evidence, to which offer and reception in evi¬ 
dence objection was interposed on the ground that the in- 
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formation contained therein relative to this accident was 
hearsay, and the information contained in tl)e report was 
obviously obtained from other persons, anql was, there¬ 
fore, hearsay and inadmissible. Before thej Court ruled 
upon the objection the witness further testified that he 
made the report appearing in the incidental book from in¬ 
formation he received from the taxicab driyer, and also 
from information obtained from his investigation in talk¬ 
ing with the taxicab driver, and from what he got by going 
to the scene himself. The Court overruled said objection 
and an exception was reserved, and the Incidental Book, 
containing the report of the accident was received in evi¬ 
dence, which report is as following: 

“About 5:45 P. M., Dec. 26,1930, a Diamond Taxicab, No. 
410, D. C. #51, owned and operated by Carl N. Eidhammer, 
1436 W Street, N. W., white 28 years, 10 yearns experience, 
D. C. permit #144219, while going west through the alley 
from 16th to 17th Street, between L aijd M Streets, 

78 about 200 yards from 16th Street he jstruck a de¬ 
pression in the center of the alley causing his cab 

to bounce and throw Edward W. Creecv of Brighton Hall, 
Apartment 311, 2123 California Street, N. W.,j white, about 
80 years, up against the top of the cab. He ivas taken to 
the residence of Dr. Edward E. Morse, 1814 Jefferson Place, 
N. W. in above cab and treated for slight shocjk. Not seri¬ 
ous, went home. Above depression about 41 inches deep 
and ice formed about sides and filled with water, street wet, 
rainy. Gas lights. Caused by ice forming in street. 

J. F. PHELPS, M. P.” 

This evidence, along with the other evidence in the case 
was argued to the jury by counsel for the plaintiff. 

On redirect examination the witness stated that he was 
not in the alley at 5:45 P. M. on December 26, 1930. 

On recross examination the witness stated that he made 
part of his report appearing in the Incidental Book before 
he went to examine the alley and then later returned to the 
station house and wrote the remaining part. The last four 
lines of the incidental report are those he wrote after he 
had been to the scene of the accident. 

j 

79 Edward Suptin, a witness called on behalf of the 
defendant, the District of Columbia, being first duly 


i 
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sworn, testified on direct examination in substance as fol¬ 
lows : 

That he is a foreman in the District Water Department, 
and was such in the month of December, 1930. That on 
December 23, 1930 between the hours of midnight and 1 
A. M. he had occasion to visit the east and west alley be¬ 
tween 16th and 17th, L and M Streets, N. W. That his 
hours of duty are from 12 midnight until eight in the morn¬ 
ing. That he observed the condition of the pavement of 
the allev on that occasion and the allev was in first class 

w * 

shape, and there were no asphalt blocks dislocated or out 
of position. That he did not observe any depressions of 
such depth as 2, 3, 4, 5 and 10 inches. That he went par¬ 
ticularly along that part of the alley located between 16th 
Street and the north and south allev known as Sumner 
Court and inspected same, and that there was no ice in the 
allev at that time. 

On cross examination by counsel for the plaintiff the wit¬ 
ness testified that there was a little bit of water in the alley, 
and that it was kind of cold. That lie did not know whether 
it was freezing oF not. That there was no water freezing or 
ice in the alley at the time he was there. He is just as 
sure about that as about anything to which he testified. 
That he had gone to the allev because there had been a re- 
port of a leak, and that he made a report back to the Water 
Department for a permit to cut the alley. That he satisfied 
himself where the leak was coming from and the water was 
coming up then. That he was not connected with the pav¬ 
ing department and has no responsibility for the condition 
of the paving. 

On redirect examination the witness testified that there 
was a small leak and a little water coming up in the alley, 
which water was seeping up through the cracks of the as¬ 
phalt blocks in the alley, and that the flow of the water 
was very small. The witness was then shown a card, 
80 or report, and testified that part of the writing 
thereon was in his own handwriting and that the in¬ 
formation he wrote was correct. Said card was received 
in evidence. The witness further testified that the words 
“Request Permit asphalt blocks dug up” was in his hand¬ 
writing, and that the same were put on the card in order 
that a permit could be obtained to dig up the asphalt blocks 
in the alley to repair the leak in the watermain. That in 
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digging the hole to repair the watermain the asphalt blocks 
had to be removed and the words just referred to was a 
request for permission to do so. That at the place where 
the water was seeping out the asphalt blocks were in place. 
That at the time he was there there was just a small amount 
of water in the alley. 

On recross examination the witness testified that a per¬ 
mit was obtained to excavate in the alley. The card re¬ 
ceived as evidence is as follows: 

Form 100. 

I 

“Water Service Office. 

Premises: In rear of 1130 16th Street, N. W. 

Nature: Leak. 

Reported by: if3 Police, 1:40 p. m. Date: |12-23-30. 

Referred to Inspector: Edward S. 12 md. Daite: 12/23/30. 

Date of Notification: Occupation,-. 

Owner or Agent:-. 

Size of Leak: -. Visible or Invisible: -j-. Class: 


Report: Leak in main. 

Request permit asphalt blocks. 

Dug up, found joint leaking on 4" main, repaved, filled 
hole in. 

Dec. 27-30. Coulter.” j 

i 

81 Archie Coulter, a witness called on lj)ehalf of the 
defendant, the District of Columbia, being first duly 
sworn testified on direct examination in substance as 

I 

follows: 

That he is an employee of the District Water Depart¬ 
ment, and has been such for the past 6 years. That on 
December 27, 1930, he had occasion to visit tjhe east and 
west alley between 16th and 17th, L and M Streets N. W. 
That he arrived at the alley at between a quartet - of nine and 
nine o’clock in the morning and observed the alley carefully. 
That December 24th was a holiday and December 25th was 
Christmas. The witness was then shown Defendants’ Ex¬ 
hibit No. 2. which was a photograph, and stated jthat the con¬ 
dition of the alley as he observed it on the morning of the 
27th was such as appeared on the photograph. j That he ob¬ 
served said alley between 16th Street and the north and 
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south cross alley, and that there were no concret- blocks out 
of place in the alley. That there were no depressions in the 
roadwav of the allev of from 3 to 10 inches, but there were, 
in some places, slight depressions of approximately 2 
inches in depth, which depressions were filled with water. 
That the photograph, Defendants’ Exhibit Xo. 2, showed 
these depressions with the water in them. That Defend¬ 
ants’ Exhibit Xo. 2 showed the slight depressions lie re¬ 
ferred to, which depressions were in the ice and that there 
were no depressions in the roadway of more than 2 inches 
in depth. That the ice which had formed in the roadwav 
was approximately 2 or 3 inches high, and appears as it. 
looks in the photograph. The witness was then shown the 
photograph marked “Defendants’ Exhibit Xo. 1” and 
stated that the photograph represented the same alley. 

On cross examination the witness stated that he went to 
the alley in response to the report of a leak in the alley. 

That he found one there, and that the water was 
82 seeping up into the pavement of the alley. That 
there was no soft spot in the paving when he was 
there. That he was not present at the time the photograph, 
was taken on December 27, 1030. That there were holes or 
depressions in the ice. That he knows that there were no 
depressions in the roadway, except slight depressions ap¬ 
pearing with water in them, because he swept around the 
water and ice in order to see if there were any other leaks. 
That he dug the alley up on December 27th. That it had 
rained some on the evening of December 26th, but he did 
not recall whether it was warmer on December 27th. That 
he recalled just before December 26tli there was quite a 
cold spell, but he did not remember whether it was freezing 
or not. That he was positive there was ice in the alley on 
December 27. That he corrected the leak on December 27th. 
That he did not know at that time that an accident had 
occurred in the alley the night before, and that the only 
reason he knew why he was sent there was to repair the 
leak. 

On redirect examination the witness testified that the 
leak was on the north side of the alley and about 3 feet from 
a fence, which is shown near the north side of the alley. 
That the photograph which shows him standing in the alley 
indicates the point where the alley was repaired. That at 
the time he made the repairs he had two colored laborers 
and one white chauffe-r; that laborers dug up the ground 
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that morning to the water main, and after the leak was 
repaired it was filled back in with dirt and the blocks re¬ 
placed in the alley. The witness was shown Defendants’ 
Exhibit No. 3 and testified that the last three jines appear¬ 
ing thereon were in his own handwriting. That on Decem¬ 
ber 27, he went to the alley in a G. M. C. truck, which was 
being driven by a District chauffeur. That the truck was 
driven through the alley from 17th Street, and that 
83 as it went over the ice he was not bumpbd to the top 
of the truck. The witness then indicated to the jury, 
on Defendants’ Exhibit No. 3, where the water main had 
been repaired. That the space which was dug up on that 
occasion was approximately 3X3 feet. That on the same 
day when the blocks were replaced they put some dirt on 
top of the block in order that same could go down in be¬ 
tween the blocks. 

Thereupon, the defendant, the District ojf Columbia, 
offered and it was received in evidence a certified copy of 
the Traffic Regulations of the District of Coluiinbia, Article 
4, Section 5, providing for the speed of vehicles in alleys, 
which is as follows: 

“Article 4, Section 5. Provided that no vehicle shall be 
driven in any alley faster than seven miles pbr hour, and 
provided further that no vehicle shall emerge fkom an alley, 
garage, stable area, or any place of business; faster than 
three miles an hour, and must stop before crossing the side¬ 
walk.” | 

Paul Lanham, a witness called on behalf of the defend¬ 
ant, the District of Columbia, having been duly sworn as a 
witness for plaintiff, testified on direct examination in sub¬ 
stance as follows: 

That he has examined the records of the Water Depart¬ 
ment of the District of Columbia relative to thd leaks in the 
east and west alley between 16th and 17th, L and M Streets, 
N. W. That there is no other report of a leakj in the alley 
except the one which was made to his office dn December 
23, 1930. 


Whereupon the defendants rested their case. 

In rebuttal the plaintiff introduced the following evi¬ 
dence : I 
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Plaintiff’s counsel offered in evidence the report from 
the Weather Bureau of the temperatures, high, low 

84 and mean, for the month of December, 1930 and Jan¬ 
uary, 1931. Objection was made to the report on the 

grounds, first, that it was not a proper way to prove the 
same and, second, the temperature had nothing whatever to 
do with the question of proving that there was a depression 
in the roadway of the alley, as the declaration specifically 
charged a depression in the roadway of the alley, and the 
report was irrelevant and immaterial. The Court over¬ 
ruled said objection and an exception was reserved. There¬ 
upon Counsel for the plaintiff stated the following to the 
jury: 

“Mr. Latimer: I will read the temperature during the 
part of December which is involved in this suit. Commenc¬ 
ing with the loth day of December, the maximum tempera¬ 
ture on the 15th day of December was 38, minimum tem¬ 
perature was 24; on the 16th the maximum temperature 
was 28, minimum temperature was 15; on the 17th the maxi¬ 
mum was 28, minimum 15; on the 18th the maximum tem¬ 
perature was 41, minimum temperature 24: on the 19th the 
maximum temperature was 41, minimum temperature, 36; 
on the 20th the maximum temperature was 43, minimum 
temperature was 30; on the 21st the maximum was 47 and 
the minimum was 27; on the 22'nd the maximum was 36 and 
the minimum was 24; on the 23rd the maximum was 37 and 
the minimum was 27; on the 24th the maximum was 37 and 
the minimum was 25; on the 25th the maximum was 40 and 
the minimum was 19; on the 26th the maximum was 40, 
minimum 34; on the 27th the maximum was 42, minimum 
33; and there is this difference between the 25th day of 
December, which states that there was a minimum of 19 at 
that time, to the 26th, which states the minimum was 34.” 

85 Whereupon Counsel for the plaintiff read to the 
jury the incidental report, which had been hereto¬ 
fore offered and received in evidence. 

Whereupon plaintiff rested his case. 

Whereupon counsel for the plaintiff took a non suit as 
to the Diamond Taxicab Company, Inc. and the Independ¬ 
ent Taxi Owners’ Association, Incorporated. 

Whereupon counsel for the defendant, the District of 
Columbia, made a motion for a directed verdict on the 
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ground that the proof did not sustain the allegations of 
the declaration, and because there was a variance, in that 
the declaration alleged that the District of Columbia negli¬ 
gently permitted a certain dangerous hole or depression of 
considerable depth, to wit, 7 inches, to be and rjemain in the 
“paved roadway”, whereas the proof showed that there 
was a rise in the roadway due to a formation of ice, and 
any depressions in the same were of such a nature as not 
to be dangerous considering the nature of the highway; and, 
on the further ground that the driver of the Cijb stated the 
depression or rise in the roadway, which caused the cab 
to bounce, injuring the plaintiff, was in the ejenter of the 
alley and was struck with the left wheels of the pah, whereas 
all of the plaintiff’s witnesses stated the depression they 
observed was on the extreme right hand side!of the alley 
just a few feet from the north edge of the alley; and, on 
the further ground that the entire evidence I of the case 
was not sufficient to prove there was a dangerous depres¬ 
sion or hole in the paved roadway or such a defect which 
would render the District of Columbia liable;land, on the 
further ground that the proximate cause of the accident, 
even conceding there was a depression or hole jin the road¬ 
way, was the operation of the cab by the taxicab driver 
with the consent of the plaintiff, in that said bab was ad¬ 
mittedly operated at a greater rate of| speed than 
86 that permitted by law; and, on the furjtlier ground 
that the plaintiff was guilty of contributory negli¬ 
gence in directing the driver of the cab to proceed at an 
unlawful rate of speed; and on the further ground that the 
District of Columbia did not have notice of the defective 
condition of the roadway as alleged in the declaration; 
and on the further ground that the depression jin the road¬ 
way was not dangerous, but only became so % reason of 
the formation of ice, which was not the cause I of the acci¬ 
dent alleged in the declaration. The Court overruled the 
said motion and an exception was reserved. Counsel for 
the District of Columbia made a motion also toi withdraw a 
juror and continue the case by reason of thej prejudicial 
misconduct of counsel for the plaintiff in producing evi¬ 
dence which showed the jury that the conditionjof the alley 
as existing on December 26th, 1930 had bepn repaired. 
The Court overruled said motion and an exception was 
reserved. 
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Counsel for the defendant, Eidhammer, made a motion 
for a directed verdict on the ground that there was a vari¬ 
ance between the allegations of the declaration and the 
proof, as stated in detail by counsel for the District of 
Columbia; and on the further ground that there was not 
sufficient evidence to submit the case to the jury as to the 
defendant, Eidhammer; and further that the case should not 
be submitted to the jury by reason of the fact that evi¬ 
dence showed that the defendant, Eidhammer, was insured 
or protected by the Independent Taxi Owners’ Associa¬ 
tion, Incorporated. 

87 The following instructions to the jury were 
granted on behalf of the plaintiff over the objection 
and exception of the defendants. 

“Plaintiff’s Prayer No. 1. 

The jury are instructed that no negligence can be im¬ 
puted to the plaintiff unless they find that he attempted to 
exercise control over the choice of route by the cab driver, 
or otherwise attempt- to direct the operation of the taxi¬ 
cab, and that such action by the plaintiff contributed to the 
accident. 


“ Plaintiff’s Prayer No. 2. 

The jury are instructed that negligence upon the part of 
the cab-driver Contributing to the injury of plaintiff, if 
such negligence be found from the evidence, will not affect 
plaintiff’s right to recover also from the District of Co¬ 
lumbia if they further find that negligence of the District 
also contributed to plaintiff’s injuries. 

“Plaintiff’s Prayer No. 3. 

The jury are instructed that notice to or knowledge of 
police officers of the District of the defective condition of 
the roadway of the alley in question, if they find the same 
to have been defective or out of repair, constitutes legal 
notice to the District of Columbia. 

“Plaintiff’s Prayer No. 4. 

The jury are instructed that it is not incumbent upon 
plaintiff to show actual notice to or knowledge of the defect 
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or lack of repair in the roadway of the alley on the part 
of officers of the District of Columbia charged with in¬ 
spection of streets and alleys, if they find suqh condition 
to have existed and to have contributed to plaintiff's injury, 
but if the jury believe that such condition, from its char¬ 
acter, notoriety or continuance, ought to have been 
SS discovered by such officers, then notice or knowledge 
is imputed to the District, and this is true even 
though such condition may not have been so noticeable or 
palpable as to be apparent to and necessarily j attract the 
attention of a casual passerby. 

“Plaintiff’s Prayer No. 6. 

If you find that the plaintiff’s injuries were the result 
of negligence on the part of both the District,of Colum¬ 
bia and of the defendant Eidhammer, then ypur verdict 
should be for the plaintiff as against both defendants. 

“Plaintiff’s Prayer No. 7. j 

The District Government is bound to use reasonable care 
to keep the public streets and alleys in the District of Co¬ 
lumbia in such condition and state of repair as jto make all 
parts thereof safe for the kind of public travel for which 
they are respectively designed. It is not sufficient that such 
streets and alleys are in such condition as to be j reasonably 
safe in daylight or under strong light, but theijr condition 
must be such that they will be reasonably safe ijn all condi¬ 
tions of light in which the public are entitled or Required to 
travel upon or use them. 

If in this case you believe from the evidence that the 
alley in which the plaintiff was injured was not kept in 
such reasonably safe condition, and that the fjjilure so to 
keep said alley was known to the District of Columbia, or 
by the exercise of reasonable diligence should have 
89 been known to it, and that as a result of such de¬ 
fective condition plaintiff was injured,; then you 
must find a verdict in favor of the plaintiff against the de¬ 
fendant District of Columbia. 

“Plaintiff’s Prayer No. 8. ! 

If the jury find from the evidence that at the place of 
the accident described in the declaration therej was a de¬ 
fect in the paving of the alley resulting from the omission 
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of the District of Columbia to keep the same in repair, 
which defect was either dangerous in itself, or obviously 
calculated to endanger the safety of persons passing over 
it when covered with or surrounded by ice or snow such 
as ordinarily accumulate and might be expected to accumu¬ 
late at the season when the accident happened, and that 
such alley was in fact unsafe at the time in question, and 
the accident complained of resulted from such unsafe con¬ 
dition; and they further find that the defect in the paving 
had continued so long that the District of Columbia knew, 
or ought to have known it, then the plaintiff is entitled to 
recover from said District. 

“Plaintiff’s Prayer No. 9. 

If the jury shall find from the evidence that plaintiff is 
entitled to recover from either or both of the defendants, 
it then becomes its duty to award suitable damages for 
the injuries which they may find from the evidence that 
plaintiff sustained. 

In fixing the amount of damages the jury are instructed 
that plaintiff is entitled to fair and reasonable compensa¬ 
tion for all physical injuries and shock as may be shown 
by the evidence to have been sustained by him, as well as 
all mental suffering resulting from such physical injuries, 
and for the pain, discomfort and inconvenience which the 
evidence shows he has suffered and mav hereafter suffer 
on account or as a result of his said injuries. He 
90 is also entitled to have included in the damages 
awarded all expenses shown by the evidence to have 
been incurred bv him or which he mav be obliged to incur 
hereafter in appropriate medical treatment for his said 
injuries or for conditions shown to have resulted from said 
injuries.” 

The following instruction to the jury was granted on 
behalf of the defendant Eidhammer: 

“Instruction No. 1. 

The jury are instructed that if they find from all the 
evidence that the alley was covered with water, so as to 
conceal any defects, either resulting from natural causes 
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or from defects in the paving of the roadwa^, and that 
the driver of said cab was not driving in a feckless or 
negligent rate of speed, then they find for the defendant, 
Eidhammer. ’ ’ | 

j 

The following instruction to the jury was granted on 
behalf of the defendant, the District of Columbia: 

“Instructions No. 2. I 

The jury is instructed that the defendant, tjie District 
of Columbia, is not an insurer against accidents happening 
upon or in the public highways or alleys; that it is its 
duty only to keep its streets and alleys in a jreasonably 
safe condition, and the jury shall take into consideration 
the location and use of the highway or alley iij determin¬ 
ing the question of whether or not reasonable care was 
exercised under the circumstances. The jury! is further 
advised that what may be reasonable care in a public alley 
may not be reasonable care on a public street or sidewalk, 
and, if the jury believes from the entire evidence in the 
case that considering the location and use of the alley in 
question the District of Columbia exercised reasqnable care 
in maintaining said alley in a reasonably safe! condition, 
then their verdict should be for the defendant, the District 

7 I 

of Columbia. * | 

91 “Instruction No. 3. j 

The jury is instructed as a matter of law, that the de¬ 
fendant, the District of Columbia, is not an insurer against 
accidents upon its public highways or alleys, anti that it is 
not incumbent upon the District of Columbia tq make its 
public streets and alleys absolutely safe for travel. 

“Instruction No. 4. 

The jury is instructed that there is no presumption of 
negligence on the part of the defendant, the District of 
Columbia, in this ease, by reason of the mere happening 
of the accident; that the burden of proof is upon! the plain¬ 
tiff to show by a fair preponderance of the evidence that 
the defendant, the District of Columbia, was negligent as 
alleged in the declaration, and that such negligence was 
a cause of the injury to the plaintiff, and, unless they find 
that the District of Columbia was negligent, and also that 







78 


DISTRICT OF COLUMBIA ET AL. VS. 


such negligence was a proximate cause of the accident and 
injury to the plaintiff, then their verdict must be foi the 
defendant, the District of Columbia. 

“Instruction No. 6. 

The jury is instructed that if they find from the evidence 
in this case that the driver of the taxicab in which the 
plaintiff was a passenger was proceeding at a greater rate 
of speed than 7 miles per hour, that such operation is neg¬ 
ligence in itself, and if they find that such negligence in 
the operation of the taxicab was the sole and proximate 
cause of the accident and injury, then their verdict must 
be for the defendant, the District of Columbia.” 

The following instructions which were offered on behalf 
of the defendant the District of Columbia, were refused; 
and an exception noted: 

92 “Instruction No. 1. 

The Court instructs the jury that upon the entire evi¬ 
dence in the case they shall return a verdict in favor of the 
District of Columbia. 

“Instruction No. 5. 

The jury is instructed that before they can find a verdict 
in favor of the plaintiff, against the defendant, the District 
of Columbia, they must first find that the condition of the 
alley in question on December 2G, 1930, was dangerous and 
that such dangerous condition was the sole cause of the 
accident and injury, and unless they so find then their 
verdict must be for the District of Columbia.” 

93 During the argument of counsel for the plaintiff 
to the jury he stated: 

“Well, now, I don’t have to ask you to rely for the exist¬ 
ence of that hole or depression upon the testimony of any 
of our witnesses, however disinterested they have been 
shown to be. Who do you think knows the most about it 
who has testified on the other side? Is there anybody that 
could know more about it than Officer Phelps who went 
with Eidhammer over there after the accident and rode in 
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the cab with him and then got out and examined the condi¬ 
tion, and then went back to the station house and made his 
report? What did he sav? Did he sav there! was no de- 
pression there? Let us see. 

This is Phelps’ writing, and is signed by Phelps. It 
starts there (indicating on book) and goes over to here (in¬ 
dicating on book). 

He savs it is his writing. He savs he signed it, and he 

V O - O j 7 

says that the last four lines he wrote in there after he had 
been over there that night and examined the conditions. 

Reading after that a little (indicating), he says he struck 
a depression in the center of the alley. 

Mr. Lynch says that there was not any depression there. 
He says, “causing the cab to bounce and throw Edward 
Creecy.” Here he says that there was a depression about 
four inches deep. He had just examined it. 

That is not all. And, ice was formed bv the sides, and it 
was filled with water. The streets were wet, jand it was 
raining. ! 

Was there any depression there? 

There was not only a depression of four inches, which 
Mr. Phelps testified to, and a number of these disinterested 
witnesses testified to, but around that depression ice had 
formed. Why? Because the water, when anything would 
go through there, would splash up on the side jand it was 
freezing weather, had been freezing weather fop* five days 
before that. It was very cold weather, and that ice had 
formed, because people driving through the alley, who 
were not familiar enough with it, would go, run 

94 through there, and of course the water would splash, 
and get up on this ice, and freeze, so much so, that 

by the time, the 26th of December rolled aroundj there had 
been a warm day the day before, and it had begun to melt, 
and there was still this condition, causing a drop, accord¬ 
ing to the testimony of these disinterested witnesses, who 
put out their hands and showed you, and they varied a 
little, varied but something like that (indicating); I should 
say that they varied from nine to twelve, tp fourteen 
inches.” j 

95 Whereupon the Court charged the jury as fol¬ 
lows : 

“The Court: Ladies and gentlemen of the jury: You 
have listened to the evidence and the case has been very 


80 


DISTRICT OF COLUMBIA ET AL. VS. 


carefully explained to you by counsel for the parties, and 
therefore what I shall have to say to you will be very brief, 
and I will say to counsel, I will not read the prayers, as you 
apparently read those you regarded as most important in 
your arguments. 

Mr. Latimer: I read 8 and 9 to the jury. 

The Court: I will explain to the jury, and if there are 
any prayers you wish me to read, I will read them. 

You understand that there are just two defendants left 
in the case here; Mr. Eidhammer, the driver and owner of 
the taxicab, and the District of Columbia. 

You understand that the charge against the defendants 
is negligence, and by negligence we mean the failure of a 
party to cause, or of these parties here to do or perform 
some duty that they owed to the plaintiff who was injured. 

In the case of Eidhammer, the defendant who was the 
owner and driver of the taxicab, it was liis duty, of course, 
to exercise reasonable care, to exercise very great care, 
you might say, to take care of his passenger whom he was 
transporting in his taxicab. 

It was the duty of the District of Columbia, which is 
charged with maintaining the streets and highways, includ¬ 
ing the alleys of the District, to keep them in reasonably 
safe condition for people to use, for people to pass over. 

So, there are two defendants here. Each one is charged 
with negligence in not having performed his or its duty, 
and that the failure of each of them to perform the duty 
that they owed to the plaintiff resulted in his injury. 

They are both charged with the breach of a duty, and it 
is charged that the breach of duty by each of them helped 
to bring about this accident. 

96 Now, if you find that either one of these parties 
was negligent and the other was not negligent, you 
can return a verdict for the one you find to be negligent 
and had not performed his duty by the plaintiff. 

If vou find that both of them were negligent and that the 
negligence of both of them helped to bring about the acci¬ 
dent, vou can find a verdict against both of them. 

Now, there is a prayer here relating to it, which refers 
to the fact plaintiff may lose his right to recover, or may 
not be entitled to recover if he himself was negligent and if 
he did some act that showed that he did not exercise the 
reasonable care that a man ought to exercise for his own 
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protection and as a result of his failure to exercise proper 
care he helped to bring about the accident and his own neg¬ 
ligence contributed to the accident, he would not be entitled 
to recover. The prayer relating to it—well, I will just read 

it: . ! 

‘ The jury are instructed that no negligence! can be im¬ 
puted to plaintiff unless they find that he attempted to ex¬ 
ercise control over the choice of route by the cab driver, or 
otherwise attempted to direct the operation of;the taxicab 
and that such exercise by the plaintiff contributed to the 
accident. ’ 

That is, you cannot find him negligent, unless you find 
he did something that a reasonable man would not do under 
the circumstances and his doing that brought about this 
accident or helped bring about the accident. 

Now, there is another point I might explain to you 
slightly and briefly, and that is the accident complained of, 
charged against the defendants, must be an accident which 
caused, which was, in the law what is called the! proximate 
cause of the accident. That is, it must be something that 
directlv contributed to the accident. i 

Now, there was a charge in the case that the! defendant 
exceeded the rate of speed that is prescribed by! the police 
regulations, but if he did, he was violating the law 
97 and that violation has helped bring about the acci¬ 
dent. If that was the sole cause of the accident, he 
alone is responsible. On the other hand, if the district of 
Columbia if you find here, that the District of Columbia, 
did not maintain the alley in a safe condition, but there 
was a condition there that was dangerous and you find that 
the District was negligent in allowing that condition to be 
there, and you find that that depression or defective condi¬ 
tion in the street was what caused the accident,; then you 
will find only against the District of Columbia. If you find 
that the speed or negligence of the driver contributed, or 
both things helped bring it about, then you would be en¬ 
titled to find your verdict against both of the defendants. 

Now, if you should find there was no negligence; on either 
of the defendants, of course, you should return a verdict 
for them both. 

If you find negligence on the part of one of them, you 
will find a verdict against that one. If you find negligence 
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on the part of both, then you will find your verdict against 
both. 

If you should find a verdict for the defendants, both who 
are here, you will simply say that your verdict is for the 
defendants. 

If you find a verdict against both defendants, then you 
will say that your verdict is against the defendants, or both 
defendants, and assess the damages which you find. 

If your verdict is against one defendant, of course, your 
verdict will be against that defendant in the amount that 
you find the plaintiff to be entitled to recover. 

I think it was explained to you as to this element that you 
were to take into consideration in case vou find for the 
plaintiff. That is, for the pain and suffering that the man 
has had, inconvenience that the man was put to, the loss of 
money or expenses that he has incurred, and I will just read 
the praver to vou: 

‘If the jury shall find from the evidence that plaintiff is 
entitled to recover from either or both of the defendants, 
it then becomes its duty to award suitable damages for 
the injuries which they may find from the evidence 
98 that plaintiff sustained. 

‘In fixing the amount of damages, the jury are in¬ 
structed that plaintiff is entitled to fair and reasonable 
compensation for all physical injuries and shock that may 
be shown bv the evidence to have been sustained bv him, 

* w 7 

as well as all mental suffering resulting from such physical 
injuries, and for the pain, discomfort and inconvenience 
which the evidence shows he has suffered and may hereafter 
suffer on account or as a result of his said injury. He is 
also entitled tb have included in the damages awarded all 
expenses showff by the evidence to have been incurred by 
him or which he may be obliged to incur hereafter in ap¬ 
propriate medical treatment for his said injuries or for 
conditions shown to have resulted from the injuries.’ 

Gentlemen, is there anything further? 

Mr. Lynch: Your Honor, I wish to note an exception to 
that part of your Honor’s charge concerning both defend¬ 
ants, that part wherein you define the degree of care which 
is required to be used by the driver of the taxicab. My 
understanding is that it requires the highest degree and 
not ordinary. 
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The Court: I believe I said great care. 

Of course, that is true. 

Mr. Lynch: The highest degree? 

The Court: The highest degree of care, tile passenger 
being a passenger in a common carrier, he ijs a common 
carrier, and charged with the highest degree of care and 
protection. 

Mr. Lynch: That is on the part of the driver, not on the 
other defendant, the District of Columbia, which I think is 
reasonable care. 

I also wish your Honor to charge the jury relative to the 
alleged depression, that the mere depression itself, if they 
find a depression there, is not of itself negligence, but it 
must be a dengerous depression, and in considering the 
depression, they must take into consideration jtlie location 
of the place where the accident occurred! 

99 The Court: You understand that. That was ex¬ 
plained very carefully. That is, of course, true. The 
District may not be required to maintain some paid of the 
highways in as high a degree of perfection as jhey may be 
required with respect to others, and unless you find, of 
course, there was a depression there which wag such as to 
render this alley not reasonably safe for the purpose for 
which it was intended to be used, that is, to dijive through 
and at proper speeds, then of course, the District cannot be 
found to be negligent. 

Now, you may take the case, and consider your verdict, 
and you may begin at once your consideration! and if any 
of you wish to have your lunch sent in before, you may ask 
the Marshal to send out for it.” 

Whereupon the jury retired and later returned to the 
Court and upon being asked if they had agreecl upon their 
verdict the foreman responded that they had j and stated 
in response to a question of the Clerk of the Court the ver¬ 
dict was “$5,000 against the District and $1,000 against 
Carl N. Eidhammer”, whereupon the Court reqiiested coun¬ 
sel to approach the Bench, and out of the heajring of the 
jury counsel for the defendants moved the Court not to 
receive the verdict and to discharge the jury but the Court 
denied the said motion and an exception was noted and over 
the objection and exception of the defendantsj the follow¬ 
ing proceedings occurred: 

i 

i 

i 

i 
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“The Court: Ladies and gentlemen, I am sorry that you 
cannot return a verdict for different amounts against these 
parties. That probably was not made clear to you. 

The Clerk: The jury will have to return and- 

The Court: It will be necessary for you to return and 

reconsider vour verdict. 

* 

If you find against both defendants, you will have to re¬ 
turn the amount against the two, in one sum, so far 
100 as the amount is concerned. 

Mr. Hall: I think vour Honor in sending them 
back, ought to make it clear, that they can find against 
either one or both. 

The Court: I will try to make it plain that they can find 
against either one, or you can find against both, but if you 
find for both, you have to find the one verdict against both, 
for the same sum. 

I will therefore ask vou to return to further consider vour 

V * 

verdict. 

(Thereupon, the jury retired to further consider its ver¬ 
dict, after which the following proceedings were had:) 

Mr. Lynch: If your Honor please, I wish to note an ex¬ 
ception to sending the jury back, and also wish to note an 
exception to the fact that it is now 17 minutes of 3:00 and 
this jury has been out since 1 o’clock, and I am informed by 
the Marshal thev have not had anv lunch. 

* V 

The Court: They have been told, and instructed that 
thev could have their lunches brought to them if thev 
wanted them. 

Mr. Lynch: I think that the Court ought to instruct the 
Marshal to take them lunch. Now, these people are here, 
and this is a new jury, and they are here, and the fact that 
they are sent out, when they ought to be permitted to go 
to lunch—I think that the Court ought to sent them their 
lunches, and I think that it is coercion to keep them out so 
long. 

The Court: They have been told that they could get their 
lunches if they wanted to. 

Mr. Smith: I would like to have an exception to your 
Honor sending this jury back. 

The Court: I understand that.” 
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101 The foregoing is the substance of dll the testi¬ 
mony bearing upon the exceptions hehein reserved 
on behalf of the defendants. 

And thereupon, and as to all of said exceptions were duly 
noted, and allowed as aforesaid, and duly entered upon the 
minutes of the Court before the jury retired tq consider its 
verdict, and because the matters and things jhereinbefqre 
recited are not matters of record, in order to mpke the same 
a part of the record herein, which is hereby ordered, so that 
the defendants may have their case reviewed oh appeal, the 
defendants by their counsel moves the Court to sign and 
seal this, their bill of exceptions, and for the same force and 
effect as if each and every exception had beep separately 
signed and sealed, which motion is granted b^ the Court, 
and thereupon the defendants tendered this, their bill of 
exceptions, and request the Court to sign and sqal the same, 
which is accordingly done, now for then, this 8 day of Oct., 
1931. 

JOSEPH W. COX, 

Justice. 


(Photographs and exhibits in the case ap attached 
hereto.) 

0. K. 

J. W. LATIMER, 

A tty. for Plff. 

R. E. LYNCH, | 

Atty. for D. C. 

A. D. SMITH, i 

Atty. for Co-Deft. \ 
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